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THE LAW’S DELAY IN MASSACHUSETTS. 


Ar the last session of the legislature of Massachusetts, a petition 
was presented in the house of representatives, signed by nearly 
seventy members of the Suffolk Bar, representing that in several 
of the counties of the commonwealth, and especially in the county 
of Suffolk, the accumulation of business in the several courts was 
so great, as to occasion serious delays in the administration of jus- 
tice ; and requesting the legislature to authorize and empower the 
governor to appoint a suitable commissioner, to inquire and report 
to the next general court, whether any and what legislation is ne- 
cessary, to facilitate the administration of justice in this common- 
wealth.’ This petition was referred to the committee on the judi- 






















' The petition was in the following words: To the Honorable Senate and the 
House of Representatives of the Commonwealth of Massachusetts : 

The undersigned, members of the bar of the county of Suffolk, respectfully rep- 
resent, that in several of the counties of the commonwealth, and especially in the 
county of Suffolk, the accumulation of business in the several courts is so great, as 
to occasion serious delays in the administration of justice. In consequence of these 
delays, costs are unnecessarily accumulated ; parties are deprived of the interest 
of money and the use of property in litigation; testimony is lost, and the final ad- 
judication, when made, is often thus seriously affected. We are persuaded that 
these evils ought to receive the attention of the legislature. The ordinary period 
of time in which any litigation of importance, in the county of Suffolk, can now be 
closed, is from two to three years from the date of its commencement. 
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ciary, and a gentleman of the bar appeared and stated the object 
of the petition, (which seemed to require no evidence in support of 
allegations to which the petitioners had pledged the responsibility 
of their names,) and left with the committee, as a suggestion, a bill 
providing for the appointment of commissioners, according to the 
prayer of the petition. The committee subsequently reported to 
the house that the petitioners have leave to withdraw ; and this re- 
port was afterwards accepted, without discussion. 

We are not about to censure the course of the committee — in- 
deed, not having heard the reasons for it, we have no right to do 
so. But, as faithful chroniclers of all that interests the profession 
and concerns the administration of the law, it is fit that we should 
notice this occurrence, and should offer such remarks upon the sub- 
ject as it naturally suggests. 

It is greatly to be regretted, that this proposition did not take 
effect. Whatever difference of opinion there may be, as to the 
best remedy for the evils complained of, there can be no doubt that 
the most suitable mode of making the necessary inquiries, prelim- 
inary to any measures of relief, is by a commission. A legislative 
committee cannot make this inquiry, effectually and suitably. The 
legislature has the power to summon the members of the bar, the 





We therefore respectfully request the legislature to authorize and empower the 
governor to appoint a suitable commission, to inquire and report to the next general 
court, whether any and what legislation is necessary, to facilitate the administra- 


tion of justice in this commonwealth. 


March, 1847. 
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clerks of the court, and others possessing the requisite informations, 
from distant counties, to Boston, to inform their committee. But 
it never should, and therefore we may assume that it never will ex- 
ercise this power. It would be attended with a great deal of per- 
sonal inconvenience, and the information necessary to a proper 
view of the present judicial system of the commonwealth, could 
not be thus collected, because few persons would attend from dis- 
tant counties. It seems almost superfluous to remark, that unless 
the state of business in all parts of the state, and the views of the 
profession in the different counties with regard to the working of 
the present system, are embodied in some way, no measure of re- 
lief can be proposed which will be likely to be successful, and to 
do justice to local interests. In order to get this information, the 
person or persons charged with the inquiry must go, or send to the 
shire towns of the several counties where the pressure of the evil is 
felt, must get the facts from the dockets, must confer freely, in per- 
son or by correspondence, with the bar of the different counties, 
and must digest some system, capable, under the constitution, of 
disposing of litigation as fast as it requires to be disposed of. This 
is not now done, in the commonwealth of Massachusetts. So great 
are the delays in some parts of the state, that for many practical 
purposes there is a denial of justice. 

We have as little hesitation in saying, that the legislature should 
not, in our opinion, be approached with a plan of reform, before 
such a preliminary inquiry has been made, by a board of some 
kind, publicly appointed. The reason is obvious — such a plan 
would be little likely to be adopted. What will give relief in one 
part of the state, will perhaps afford none at all to other counties. 
An additional court for the city of Boston may be a very desirable 
measure ; — we believe it to be necessary. But the codperation of 
the rest of the commonwealth is necessary to its establishment, and 
before that codperation can be had, it must be ascertained that the 
effect of its establishment, if it is to be the sole measure, would be 
to enable the existing courts to do the business of the remaining 
counties. 

The great difficulty in this commonwealth, at the present time, 
is, that there are not judges enough to do the work, as the courts 
are now constituted. This difficulty has steadily increased, with 
the growth of the state ; and the legislature, for a long course of 
years, has been steadily weakening instead of strengthening the 
judicial department of the government. A writer in the Boston 
Daily Advertiser has recently given the following curious details. 
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**In 1790 the population of Massachusetts was three hundred and seventy-eight 
thousand. There was at that time in each county a court of common pleas con- 
sisting of four judges. The supreme judicial court was composed of five judges. 
These courts were established in 1782. In 1803 the judges of the common pleas 
were reduced to three in each county ; but in 1799 the criminal jurisdiction in Suf- 
folk being found too burthensome for the ordinary tribunals, a judge was appointed 
expressly to take cognizance of those causes. This relieved the other courts of a 
considerable portion of their duties. The next step was to divide the common- 
wealth into six circuits assigning to each a court of common pleas of three judges ; 
this was done in 1811 and remained so till 1821, when the court was reorganized 
by the dissolution of the circuit system and the establishment of a common pleas 
court of fou jukges for the commonwealth. During all this time the number of 
the judges of the supreme court continued to be five, according to the original 
enactment in 1782. In 1824, when the population had increased nearly fifty per 
cent., when the business of the supreme court, by constant additions to their ju- 
risdiction, had been quadrupled, and the wealth of the inhabitants of the state 
was ten times more than it was in 1782, the number of judges was reduced to 
four. Thus nine judges were expected to do in 1824, at least four times as much 
duty as forty-nine were employed to do in 1782 — or twenty-four in 1824. Since 
this last date, the population of the state has still further increased to eight hun- 
dred and fifty thousand, and the business of the courts has been proportionately 
enlarged, yet the only alterations in the judicial departments are, that the criminal 
jurisdiction in Suffolk has been restored with increment to the common pleas court, 
and two judges have been added to that tribunal, so that now we have ten judges 
instead of nine. The equity jurisdiction alone is enough to occupy two of them 
exclusively.”’ 


We have said that the judges of the courts, as now constituted, 
cannot do the business that accumulates upon their hands, so as to 
prevent these ruinous and vexatious delays. It is impossible, for 
instance, for the four judges of the supreme judicial court, to do 
more work than they actually get through in the course of a year, 
and yet all the work waiting to be done is not accomplished. The 
great merit and eminent respectability of that court, its constitu- 
tional importance and its relation to our whole polity, have perhaps 
prevented many persons, who feel the evils we have adverted to, 
from probing the matter, and urging the public attention to the 
subject. We think this feeling should be discarded. The supreme 
court of Massachusetts is strongly intrenched in the constitution. 
It has stood the shock of a recent attack on its independence, with- 
out injury. The best talent of the commonwealth rallied to its de- 
fence, and made it certain, in our judgment, that the independence 
of the supreme judiciary, in point of emolument, will be ever a car- 
dinal principle in the politics of Massachusetts. We believe that 
no one ought to entertain any fears on that score. Still less, ought 
any reluctance to be felt, to enter on the most thorough measures 
of judicial reform, (under the constitution) required by the public 
good, from the fear of injury to the supreme court. We yield to 
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no one, in our estimation of the importance of an independent 
supreme judiciary, and we believe that the constitution of Massa- 
chusetts, in this particular, is as wise a frame of government, as ex- 
ists in the world. We have fought the battle for the judges’ sala- 
ries — in the ranks—in the late political warfare, brought about 
by ruthless invaders of the public liberty ; we are ready to fight it 
again, to the utmost of our humble strength, in any sort of harness, 
if need shall ever be. But while we are ready to go as far as he 
who will go farthest, in defence of the constitution, we cannot do 
the people of the commonwealth the injustice to believe, that any 
well-directed efforts to arrange the judiciary, under the constitu- 
tion, so as to enable it to meet the public wants better than it now 
does, will be seized as the occasion for impairing the true constitu- 
tional position of the supreme court. We do not believe that there 
is so little moral and intellectual power in the commonwealth, as 
this apprehension implies. If the intelligence and the talent of the 
commonwealth choose it, the court will be kept in its present con- 
stitutional position forever, unless the people of the state wrongfully 
connect that position with evils and inconveniences, of which it is 
not the source, but which may come to be associated with it in their 
minds. If the friends and defenders of an independent judiciary 
do not take measures to make it as successful as it is independent ; 
if its high and powerful position comes, for a long series of years, 
to be associated in the public mind with a vast aggravation of “ the 
law’s delay,” a day of reform will come when the evil and the good 
will be swept away together. We may take warning from the 
state of New York. 

We therefore say boldly, that all who wish well to the judiciary 
of Massachusetts, all who are concerned in a prompt and econom- 
ical administration of the law, and who wish to remove the evils 
that now press upon it, should come forward and act upon the 
matter frankly, with energy and perseverance. The bar owe it as 
a duty, alike to the public and themselves, to speak with especial 
plainness and courage upon the subject of salaries. The members 
of the profession know perfectly well, that heresies have been rife 
of late years, on the subject of judicial salaries, which tend directly 
to the public injury. We would have the legislature told plainly, 
not in petulance or in a spirit of self-seeking, but with manly 
earnestness, that its “‘ penny-wise’’ policy has become exceedingly 
“pound foolish.” We would have the bar, in a spirit of truth and 
patriotism, stand up to its duty in this behalf. Let there be no 
truckling to the policy of any political sect whatever, when that 
policy deserts the true standard of the public welfare. Let it be 
13* 
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shown and insisted upon, that as long as a sufficient corps of 


judges is not maintained, so long the proof will be perpetually 
accumulating, that where one dollar is saved to the state, five are 
lost to the citizen, and five more to the state itself; and that when 
the salaries of hard working judges are kept lower than the general 
voice of the legal profession says they ought to be, the offices will 
be retained by the incumbents no longer than is necessary to make 
them stepping-stones to a better professional position. Above all, 
we think that the members of the profession should discountenance 
the doctrine, that suitable judges can be procured, willing to take 
a lower salary than they ought to have for their services, because 
they may have private property sufficient to eke out the balance. 
This is a singular mode of assessing private property, to pay the 
public expenses. The state wants the services of Mr. A. as a 
judge. His services are, perhaps, fairly worth three thousand dol- 
lars per annum ; he has a private property which yields him fifteen 
hundred dollars income, the state is willing to pay him the other 
fifteen hundred, and thus he pays one half of the proper salary 
and the state pays the other. After a while, he goes out of office, 
or dies. As long as he has held the office, he has helped to keep 
up the public delusion that cheap salaries for judges are consistent 
with the public honor and the public good; and just so long also, 
has he contributed the influence of his own case, to keep the salaries 
of his less fortunate brethren on the same bench at a point below 
the worth of their services, and fo keep them poor. 

We make these last remarks in reference to no one case whatever, 
but because we know that the argument has been used, and used 
with effect, among legislators in this commonwealth, that a given 
salary will do very well, as things are, because judge A. or judge 
B. happens to have a little property. The argument is more per- 
nicious in its public effects, than in its bearings upon individuals. 
It obliges the executive to look for judges among men possessed 
of property. It makes the first question to be asked, about an 
individual, not, is he competent ? is he the most suitable person ? 
but, can he afford to take the office? When the executive is thus 
hampered, in nine cases out of ten, the best lawyers must be passed 
by, until some one is found, rara avis in terris, who enjoys the 
blessing of a little property, and is not wholly dependent on the 
immediate earnings of every day for every day’s support of a wife 
and children. 

Our uninitiated readers, if we have any such, may desire to 
know the operation of these delays, now so generally complained 
of, upon individual interests. To explain it, we take the state of 
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things in the county of Suffolk. Here, the citizen who has the 
misfortune to become entangled in a law suit, sees a court of com- 
mon pleas holding four terms in a year, and sitting nearly the whole 
time, and a supreme court, holding a nisi prius or jury term from 
November to February, and a law term, which lasts through all 
the weeks, from the beginning of March, which the judges can by 
possibility devote to it. He very naturally takes it for granted, 
when he commences a law suit, or has one commenced against 
him, that this machinery, which he sees always in motion, will 
certainly dispose of his case in a reasonably short time; but 
before he has gone far, he finds himself sadly mistaken. The 
supreme court, for several years, has been entirely unable to dis- 
pose of the business at each Jaw term appropriate to the term itself. 
The great majority of causes which have been argued at every 
law term for six years past have been “ remanents,” that is to say, 
causes which should have been argued and decided a year before. 
This accumulation has now become so great, and the actual state 
of things is at this moment such, that the following result, though a 
prediction, is as certain as if it were historically related. Suppose 
an action commenced at the January term of the court of common 
pleas of this present year. It may be tried, all things being favor- 
able, at the April term, that is to say in the months of April, May, 
or June, 1847. A verdict is rendered, say in May, but the losing 
party excepts to some ruling of the presiding judge, upon a matter 
of law, and the question thus raised must be decided by the supreme 
court. ‘The case will be entered for argument at the March term 
of that court, in 1848, but it will not be argued and decided before 
March, 1849, and neither “love nor money ” can get it argued and 
decided before. 

If it should happen that the judge who tried the cause was wrong 
in his view of the law, a new trial will be ordered, which may 
possibly take place in November or December, 1849. New 
questions of law may then be started, and these questions ought 
regularly to be argued in March, 1850; but, if no more speedy 
means of administering justice have been provided, these questions 
will not be argued before March, 1851. Thus, one half of the next 
presidential term will have elapsed, before some actions now pending 
in the court of common pleas will have been decided and justice 
rendered between Mr. A. and Mr. B. The reader may imagine 
what will have become of testimony and property, in the mean 
time. 

In describing this course of things, we describe only what every 
lawyer knows, too well, has taken place, in matters of great and 
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of little moment, over and over again, during the last six or ten 
years. The record of an action is now before us, which was com- 
menced in September, 1841, where the matter in dispute was 
$132 98, and which has just been finally decided, to wit, in the 
month of March, A. D. 1847. The costs in this action, arising 
chiefly from delay, amounted to $198 14; and when the execution 
issued, the defendant was insolvent, and the depreciation of the 
property attached in the hands of his “ receiptors” having brought 
the value below the amount of the judgment, rendered another 
law-suit apparently inevitable, in case the plaintiff did not see fit 
to bear this depreciation himself. Neither of the parties in this 
case caused any unnecessary delay. Each pursued what he be- 
lieved to be his rights, in the ordinary mode ; and the tribunals of 
the state were unequal to the task of administering justice to them 
within a reasonable time. 

These consequences are not creditable to any community. There 
is a point beyond which delay in the administration of justice is 
inexcusable. After making all allowances for the necessarily 
slow process of collecting the means both of fact and law to ar- 
rive at truth, and after taking all the time which belongs to a 
proceeding that ought to be deliberate and careful, if it is to be 
sound and safe, we do not hesitate to say, that the fault against 
which we complain is a fault of the state, that it is a very grave 
one, and that it can be amended. That community which does 
not arrange its machinery for the administration of ‘ustice so as to 
dispose of litigation at the time when both parties concur in de- 
manding the final action of the public tribunals — that is, as fast as 
the litigation is really ripe for decision — omits a very serious part 
of its duty. 





Recent American Decisions. 


Circuit Court of the United States, Massachusetts District, May 
Term, 1847, at Boston. 


Tuomas H. Wess and Harrison Gray v. Peter Powers and 
Aaron C. Bac.iey. 


In a suit in equity for the violation of a copyright, brought by the assignees of 
the copyright, the assignments, although not recorded, are still valid as between 
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the parties, and as to all persons, like the defendants, not claiming under the 
assignors. 

Where the bill alleged the plaintiffs to be citizens of the United States, and this is 
not denied in the answer, it must be considered as admitted, although no other 
evidence of citizenship is offered. 

The report of a master in chancery may be reexamined, although the presumption 
is in its favor. 

Some similarities, and some use of prior works, even to copying of small parts, 
are tolerated in some kinds of books; such as dictionaries of all descriptions, 
gazetteers, grammars, maps, arithmetics, almanacs, concordances, cyclopedias, 
itineraries, guide books, and similar publications. 

A subsequent compiler must not use so much of the arrangement and materials of 
one prior, as to show a substantial invasion, and without novelty and improve- 
ment, so as to indicate no new toil and talent. 

The leading inquiry, in such a case, is, whether the book of the defendants, taken 
as a whole, is substantially a copy of the plaintiffs ; whether it has substantially 
the same plan and motive throughout, and is intended to supersede the other in 
the market, with the same class of readers and purchasers, without introducing 
new matter, and with only colorable deviations. 

How far the purchase and sale of the defendants’ books by the plaintiffs, or the 
delay of the latter to bring a suit, may operate as a bar, — quere? 

Where the defendants’ book, (called the Flower Vase,) had, like the plaintiffs’ 
book, (called Flora’s Interpreter,) the class, order and description of the flower 
placed on the same page with its name and interpretation, instead of being in 
notes at the end, asin a previous work, and where it copied verbatim about 
twenty definitions out of one hundred and forty-eight, consisting of one hundred 
and fifty-six words in the whole volume; and in three or four instances, some 
of the significations were varied in form slightly, but not in substance ; and in 
nineteen cases, parts of the prose descriptions, &c. were the same ; and it ap- 
peared that the plaintiffs had also copied other matter from previous cum- 
pilers in a similar manner ; and that other novelties of the plaintiffs’ work were 
not copied by the defendants ; where the defendants’ work was, in substance, 
original, consisting chiefly of original poetry, —was much smaller than the 
plaintiffs’, and sold at a less price; it was held, that the copying of such defini- 
tions did not, in itself, constitute a violation of the copyright ; but that, taken 
together with the copying of a new feature in the arrangement of the materials, 
such as the transfer of the notes from the end of the book above-mentioned, both 
together might constitute an infringement, for which an action at law would 
lie. But it was Aeld,that they did not furnish a sufficient ground for an in- 
junction ; especially, where the arrangement pervaded the whole work, and 
could not be easily separated ; and where there was no intention of piracy from 
the plaintiffs’ work. 

But where the violation is clear, and the part copied can be easily separated, an 
injunction is usually proper against that part. 


Tus was a bill in equity, filed February 7th, 1845. _ It alleged, 
that in March, 1832, Marsh & Co. published a book, called 
“ Flora’s Interpreter,” prepared by Mrs. S. J. Hale, who, for a 
satisfactory consideration, agreed that Marsh & Co. should be the 
exclusive proprietors of the book, and take out a copyright for the 
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same in their own names. The usual averments followed as to the 
several steps having been taken, which are required by law to make 
a copyright valid, and the due assignment of the same to the plain- 
tiffs, on the 5th of July, 1842. The bill then alleged, that the plain- 
tiffs continued to be the owners of the copyright; that the plan 
and combination of the matter init, as well as divers notes, are 
new; and that they had numerous copies of it for sale at reasona- 
ble prices, which they wished to dispose of; but that the respond- 
ents, without the consent of the plaintiffs, on the lst day of Sep- 
tember, 1843, and before and after, caused to be printed and sold, 
and still have for sale, a large number of copies of a work, entitled 
The Flower Vase, containing the Language of Flowers and 
their Poetic Sentiments, by Miss 8. C. Edgarton.” This was 
averred to be an infringement »1 the copyright of the plaintiffs, and 
injurious to it and to their sales. A disclosure was asked from the 
defendants, how many copies of the Flower Vase had been printed 
by them and sold; and an injunction was prayed against further 
sales of the same, and an account and payment of the profits of the 
previous sales. 

The answer of the respondents was put in, April 5th, 1845, and 
admitted, that in September, 1843, they published and sold, and 
have on hand to sell, copies of the book entitled the ‘ Flower 


Vase.” They denied, that the plaintiffs were the sole proprietors 


of the book, called “ Flora’s Interpreter,” or that the copyright 


thereof had been legally taken out, or that the plan and combina- 
tion of its matter were new, or that they have been copied in the 
Flower Vase, or that the defendants have infringed on the rights 
of the plaintiffs, or injured them by their publication and sales of 
the Flower Vase. They disclose, further, that 18,100 copies of their 
work have been printed since July 5th, 1842, and 17,500 copies 
have been sold, and that it is stereotyped, and numbers struck off 
as needed. 

A replication was filed, taking issue on these denials, and, at the 
October term, 1845, the cause was referred to Charles Sumner, 
Esq. a master in chancery, to examine and report, whether the 
plan and combination, or materials of +'lora’s Interpreter, are new, 
so far as they have been copied in the Flower Vase, and how far 
any parts of it have been so copied ; and to report the evidence and 
his conclusions thereon, to such extent as either party might de- 
sire. The master madea full and elaborate report, at the October 
term, 1846, in which he came to the conclusion, that all the features 
in the plan of the plaintiffs’ book had been before combined in simi- 
lar works, except the special designation of the sentiment expressed 
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by the flower; and all the combination, except that the class, order 
and description of the flower are in notes at the end, and in a table 
or glossary there, in Flora’s Dictionary, instead of being spread on 
the same page as in the plaintiffs’ book. He also found, that the 
defendants had used in their book some parts of the plaintiffs’, in 
some few instances copying not only the exact words, in the poetic 
signification and description, but mistakes in orthography and 
classification, and such as did not exist in other than the plaintiffs’ 
book. Ina few other cases, the defendants had copied the poetic 
signification, where it existed substantially in other books as in the 
plaintiffs’. In some other instances the defendants proposed to 
prove, that the plaintiffs had also copied freely from prior works of 
this kind. But this fact was admitted, as the claim of novelty in 
the preface was made, not to the illustration of flowers by poetry 
and sentiment, as that had often been done before, but to something 
“ new in the arrangement, and the introduction of American senti- 
ments.” The master further reported, that novelty merely in the 
plan or arrangement of such a book as the plaintiffs’, is not a legal 
subject of copyright, independent of the materials. But, if it was, 
he reported, that the novelty in the plan, and the use of it by the 
defendants, was so slight, as not to amount to an infringement, by 
the defendants. The materials of the plaintiffs’ book used by the 


defendants were only one hundred and fifty-six words in the same 
expressions, and this, whether looking to their quantity, or quality 
and value, was not deemed by him sufficient, in a work of this kind, 
to amount to an infringement of the copyright of the plaintiffs.’ 





? The language of the master upon these points was as follows : 

“And the first question that arisesis the general question, whether the plan, 
combination, or arrangement of a book, independent of the materials and language, 
is susceptible of copyright. Important as this question may seem to be, it does not 
appear to be illustrated by the light of decided cases. The case of Hogg v. Kirby, 
(8 Vesey, 215,) has been thought to exclude the conclusion that the plan of a book 
was the subject of a copyright; but the injunction granted in this case seems not 
to have been founded on copyright, but on the power of the court to restrain a party 
from carrying on a trade, or from publishing a work, under a fraudulent representa- 
tion that such trade or work was that of the plaintiff. (See Ibid. note, Sumner’s 
edition ) The case of Cary v. Faden, (5 Vesey, 23,) recognizes a copyright in a 
Road-book ; but it was in the plan in combination with the materials. The case of 
Gray v. Russell, (1 Story,) says that a work may be the subject of copyright, 
although the materials which compose it may be found in the works of other authors 
antecedently printed, provided the plan, the arrangement, and the combination of 
those materials be original ; but even this case does not decide the distinct question 
whether a plan, independent of the materials to which it is applied, and on which 
it is wrought, is a subject of copyright. 

“In the absence of any governing authority, the question must be regarded in the 
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Whether the conduct of the plaintiffs had been such as to bar their 
recovery, if otherwise entitled, was not decided on by the master, 





light of principle. It cannot be disguised that the pian of a book is often a peculiar 
part of itsmerits. Some authors receive high commendation merely for the arrange- 
ment of their subject, descending even to such particulars as the division into chap- 
ters and sections ; and again even into the further divisions of paragraphs. This 
is applicable to historical compositions as well as to scientific and philosophic pro- 
ductions. It would be difficult, however, if not impossible, to hold a subsequent 
writer amenable to any other tribunal than that of criticism, who should write 
another work on the same subject in language of his own, but cast in the same 
chapters and sections. Indeed, the law in such a case as I am now supposing, 
seems to be clearly settled in the matter of abridgments. An honest abridgment 
is admitted to be no violation of the copyright of the work abridged ; but the very 
idea of an abridgment implies the preservation of the original plan, arrangement 
and combination, abridged, or reduced to a smaller scale. Indeed, it will cease to 
be an abridgment exclusively, if it does not preserve these features ; as a minia- 
ture would fail to be a portrait, if the original proportions and traits of the counte 
nance are not represented. In making an abridgment of Mr. Irving's Life of 
Columbus, or Mr. Bancroft’s History of the United States, the natural and inevita- 
ble course would be to follow their plan, to walk by their light, to keep firm hold of 
the thread which they have provided in their narratives; to adopt their mode of 
developing the subject; to rely upon their divisions; to lean upon all the land- 
marks which they have set up ; in short, to abridge their works, by preserving, as 
far as possible, the original peculiarities in a smaller compass. Perhaps no class of 
works are subjected to abridgments more than dictionaries, nor has any person 
questioned the lawfulness of such abridgments ; but they cannot fail to preserve 
the plan, arrangement, and combination of the original dictionary. Take, for in- 
stance, the recent extensive and most important dictionary of the English language, 
by Richardson, which is on a plan entirely new, I believe, as applied to the English 
language. Can it be doubted that an abridgment of this work might be made, 
reducing its two quartos to a single octavo, in which its peculiar plan should be 
preserved? Nor does it seem to me that it can be doubted that another dictiona- 
ry, of another language, or even of the English language, may be made on Richard- 
son's plan, which shall not be an abridgment, but shall be founded on fresh labor 
and fresh materials. 

‘“* Let us regard for a moment the peculiar plan of the plaintiffs’ book. It is here 
applied to the illustration of Botany. Suppose this identical plan applied to differ- 
ent works illustrating the kindred sciences of Geology, Zoology, or Ornithology, 
would the plaintiffs have a right to proceed against these works? If, however, 
there is a copyright in a mere plan, they clearly would have this right. All the 
details of their plan are applicable to birds as well as to flowers ; they both have 
(1) a common or popular name, (2) a scientific name, (3) a class and order, and 
both susceptible of short descriptions, (4) a poetic signification may be devised for 
each, (5) poetic authorities may be found or invented in support of the significa- 
tion. It seems very clear that an Ornithological Interpreter, following precisely 
the plan, arrangement, and combination of the plaintiffs’ book, (‘ Flora’s Inter- 
preter,’) would not be an infringement of their copyright. 

** But it must be admitted that the circumstance that the plans of two works are 
identical, may be important evidence to show that one book is a copy of the other. 
It may happen that the plan of a work is so imbedded in the very materials of 
which it is composed, so inwoven into its very texture, that the two cannot be 
separated, or at least that the appropriation of the plan, without the excuse of an 
abridgment, may lead to the natural inference that there was an unfair use of the 
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as he did not consider that point referred to him. Objections were 
also taken io his report before completing it, that he had not been 





earlier work. It does not, however, seem to me that there is anything in the 
character of the plaintiffs’ plan, which can entitle it qua plan to the protection of 
the law. 

‘*T cannot hesitate, therefore, to find that, in point of law, the mere plan, arrange 
ment, or combination of a book like the plaintiffs’, independent of the material to 
which it is applied, is not the subject of copyright. 

“‘ Supposing, however, that the plan, arrangement, or combination of a book, in- 
dependent of the materials, were susceptible of copyright, the question would then 
arise whether the part of the plan, arrangement, or combination, copied or taken 
by the defendants, amounted to an infringement. By reference to the facts as I 
have found them, it will appear that each of the features, constituting the combi- 
nation of the plaintiffs’ book, had been employed in prior and kindred works, and 
that all of them but two had been actually combined on the same page in Flora’s 
Dictionary ; but these very features had been introduced into the French ‘ Flore 
Medicale.’ The question, then, arises whether the employment, by the defendants, 
of the description, and class, and order in their plan is an infringement. It seems 
to me very clearly that it is not. The description, class, and order had been intro- 
duced on the page in a similar way in the ‘Flore Medicale,’ and they had been 
actually employed in Flora’s Dictionary, though they were introduced at the end. 
The portion of the plan or combination of the plainuffs that has been copied is so 
small as to be immaterial, almost inappreciable. It fa!ls naturelly under the maxim 
of the law, De minimis non curat lex. 

“TI therefore find that there has been no infringement of the copyright of the 
plaintiffs, so far as regards the plan, arrangement, or combination. 

“ The next question is, whether, in point of law, the materials taken or copied 
by the defendants, amount to an infringement of the copyright of the plaintiffs. I 
have already set forth what has been actually taken, — amounting in all to one 
hundred and fifty-six words. Is the taking of these words an infringement? It is 
unquestionable in law that an author may make use of the labors of his predeces- 
sors. Indeed, almost all books, except a few of rare genius, are more or less de- 
rived from the various labors of earlier authors. To such an extent is this true, 
that the famous saying of old Burton approves itself to all minds, that books are 
like medicines, which the apothecary composes by pouring from one phial into 
another. The law of copyright does not absolutely cut off the use of a book under 
its protection, so that nothing from it can be poured into new volumes. It merely 
restrains the use to such an extent that there shall be no material interference with 
the contents of the book, and that it shall appear to be used in good faith and not 
colorably, in order to make a profit out of the labors of the earlier author. Under 
this principle, the author of an abridgment is protected, although he employs sen- 
tences, passages, and pages from the preceding book. But it would be difficult to 
imagine any abridgment of any work which should not contain more of ipsissima 
verba of the original work than the defendants’ book contains of the plaintiffs’. 
Looking at the actual quantity that has been taken, it seems trifling. It is far less 
than a reviewer would extract who should review the book ; nor would it probably 
be deemed worthy of notice, if five times the amount were extracted from the plain- 
tiffs’ book, and published in all the newspapers of the country. I would put this 
question distinctly, whether there can be any doubt that editors of journals and 
reviews of all kinds would be considered justifiable in extracting a far larger 
amount? If they would be considered justifiable, the question then distinctly 
arises, whether the defendants could not make a similar use, in short, whether the 
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sufficiently minute as to the facts, and had not stated the merely 
colorable deviations by the defendants from the book of the plain- 
tiffs. But the master declined doing it, because not desired at the 
hearing, and not considered by him necessary for a correct decision 
on the merits. And he further reported, as to other exceptions, 
that they were applicable rather to his conclusions of law than fact, 
and therefore declined to make any change. 

Some of the evidence in the case was annexed to the report, and 
is referred to in the opinion of the court, when deemed material, as 
will be other portions of the master’s report, and the book of the 
plaintiffs, as well as that of the defendants, copies of both of which 
are filed in the case. 


Sydney Bartlett, for the complainants. 

The character of the work for which the plaintiffs claim protec- 
tion, as found by the master, is twofold: (1) and principally as a 
compilation involving a plan, combination and arrangement; (2) 
as being, to a partial and limited extent, original. 

The case will be placed by the plaintiffs on three propositions. 
I. That, treating the plaintiffs’ book as a mere compilation, (and 
wholly irrespective of their rights in the plan, combination and ar- 
rangement, and also of the piracy, by the defendants, of the new 
and original matter,) the proof shows a violation of their rights by 
the defendants which, upon established principles, will be restrained 
by injunction. 

II. That if treating the plaintiffs’ book as a mere compilation, 
the proof did not show such violation as above alleged, yet that the 
plan, combination and arrangement of the plaintiffs’ work, (irre- 





fact that they were engaged in a work in pari materia, should exclude them from 
rights enjoyed by all the rest of the world. It seems to me clearly not. It is said, 
in some of the cases, that it is not only quantity that is looked to, but value, in de- 
termining the question of infringement. Bramwell v. Halcomb (3 Mylne & Craig, 
738.) Whether I regard quantity or value, I am compelled to conclude that the 
part of the materials copied by the defendants, is too insignificant in character for 
the law to notice. 

“I therefore find that there is in no respect an infringement, by the defendants, 
of the copyright of the plaintiffs. 

“* This finding seems to determine all the points that have been referred to me by 
the order of the court. Another point was raised by the counsel, and evidence 
touching it introduced, viz.: that the plaintiffs, by their conduct, had concluded 
themselves to such a degree that they could not appeal to the equitable jurisdiction 
ofthe court. Although the evidence introduced in connection witl the law on this 
subject, as illustrated in two recent cases in the English Chancery, Saunders v. 
Smith, (3 Mylne & Craig, 711,) and Rundeil v. Murray, (Jacob, 311,) seem to con- 
clude this point, I forbear from expressing my conclusions thereupon, because it 
does not seem to have been referred to me.” 
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spective of the materials with which they are connected,) is their 
property, protected by law as against a rival work, and that it has 
been violated by defendants. 

III. That if the plan, combination and arrangement, separate 
from the materials, were not by law protected as against a rival 
work, yet that the proof in this case shows, in addition to copying 
the plaintiffs’ plan and arrangement, the defendants have also copied 
servilely (blunders and all,) plaintiffs’ selected materials connected 
with their plan and arrangement, and their new and original matter 
connected with said plan and arrangement, and thus, upon undis- 
puted principles, ought to be enjoined. 

As to the first point, that treated as a mere compilation, the 
plaintiffs’ book and rights have been violated, the report of the 
master proceeds on a mistake of the law. The doctrine is well 
established, that compilations are protected to the extent that no 
rival work can servilely copy from such compilation, or take ad- 
vantage of a selection, but may resort to the original works as au- 
thorities. Longman v. Winchester, (16 Vesey, 270); Wilkins v. 
Aikin, (17 Vesey, 424); Mathewson v. Stockdale, (12 Vesey, 
270 ;) Gray v. Russell, (1 Story, 11.) 

There remain, then, on this point, the mere questions of fact ; 
are the works rival works; have the defendants servilely copied, 
to what proved extent, and what is the legal inference from the 
extent proved, as to the residue being or not being a servile copy ? 

(1.) That the two books are upon the same subject, on the same 
plan and intended as rival works, is admitted and assumed through- 
out the master’s report. (2.) That the defendants, in making 
their book, bad the plaintiffs’ book before them, is admitted by their 
preface; and that they used the plaintiffs’ book, was a fact distinctly 
admitted by them at the hearing, as appears by the master’s report. 
(3.) Was it used as a guide to the original authorities, or did they 
servilely copy? This is answered by the proofs made by the 
plaintiffs, of numerous cases where the plaintiffs’ blunders are ser- 
vilely copied and perpetuated. (4.) The legal inference of this proof 
is, at least, that all those parts of the plaintiffs’ book, ejusdem gene- 
ris, have been servilely copied. Mathewson v. Stockdale, (12 Ve- 
sey, 270); Mawman v. Tegg, (2 Russell, 385, 394). (5.) This 
legal inference is conclusively supported by the fact that, since the 
hearing upon motion for temporary injunction, the defendants 
(though that course was suggested by the judge, and is shown by 
the cases to be uniformly pursued,) have failed to take the testi- 
mony of their compiler, Miss Edgarton, to show to what extent 
the plaintiffs’ book was copied, and this leads to a cogent inference 
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that other parts of the plaintiffs’ book were also copied. (6.) As 
affecting the good faith of the defendants it is to be noted, that 
their preface says (as to these very parts of the plaintiffs’ book thus 
shown to be copied, blunders and all,) “‘ though the compiler has 
imitated, she has not copied.” Also, that the answer flatly denies 
copying. (7.) The most favorable result to the defendants in the 
proof is, that, viewing the plaintiffs’ work as a mere compilation, 
and confining the inquiry to the violation of it by the defendants 
in that respect merely, the whole nomenclature of flowers and their 
botanical divisions into classes and orders, is servilely copied by 
the defendants. 

The next point is, that the plaintiffs’ plan and arrangement are, 
as against a rival work, protected and have been violated. 

(1.) The extent to which plaintiffs’ plan, combination and ar- 
rangement are original, and of its identity with defendants’ book, 
are summed up by the master. (2.) The defect of the master’s 
report is, that it disposes of each subject of violation separately, 
and nowhere considers their united effect. (3.) The plaintiffs’ 
whole merit on this point is, that they have continued in a head 
note on the same page two features which were never before com- 
bined on the same page of any work, either ejusdem generis or 
scientific, and the test of the value of this combination is, that the 
defendants have exactly copied this arrangement of the two fea- 
tures. (4.) The plaintiffs further suppose, too, that a new combi- 
nation is protected as a whole, and not merely the parts which were 
never before combined. (3 Story, 779.) (5.) The fact of viola- 
tion, its extent and value being determined, there remains the ques- 
tion of law, whether plan, combination and arrangement, separate 
from the materials with which they are connected, are the subject 
of copyright, and on this point the following cases would be con- 
clusive. Emerson v. Davis, (3 Story, 768); Gray v. Russell, 
(1 Story, 11.) 

The next point is, that the defendants have not only used the 
plaintiffs’ plan and combination, and used it in connection with the 
plaintiffs’ compiled materials, but also pirated, in connection with 
both the above, the plaintiffs’ original matter. The extent of this 
violation by copying in verbis, is shown in the master’s report. 
This enumeration excludes copying with colorable alterations of 
phraseology, because, as the master says, among other things, that 
it would be unimportant and immaterial in determining the merits 
of the case. And as to the third objection, that it was inconsistent 
with his views of the law. The authorities on this point of colora- 
ble alterations, are 12 Vesey, 270. The plaintiffs suppose this to 
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have been a clear mistake of law, and his duty by the master; but 
as the aggregated violations are sufficient, as they suppose, to fur- 
nish them a remedy, they only use the point to show, that there ex- 
ists in the defendants’ book colorable alterations of the plaintiffs’ 
original matter, to some undefined extent. One portion of the orig- 
inal matter thus copied in verbis is “ the poetic signification of flow- 
ers.”” These are the work of study and taste, and give a principal 
value to the work. Of these twenty have been literally copied, 
beside those copied with colorable variations. 

But it has now been indisputably shown that the defendants have 
servilely copied; 1. The whole of the plaintiffs’ compilation of the 
nomenc!ature of flowers, and their botanical division into classes and 
orders without resort to the original authorities. 2. To a certain 
extent in verbis, and to a presumed extent with colorable altera- 
tions, the plaintifis’ poetic signification of flowers; and also the 
plaintiffs’ description of flowers and their localities. 3. As these 
last occur in the plaintiffs’ book in the same head note, which con- 
tains the nomenclature and botanical description that were shown 
to have been copied, blunders and all, the legal inference is, that 
the whole of the defendants’ head notes were copied from the 
plaintiffs’. 4. In addition to this, the defendants are shown to 
have copied the plan, combination and arrangement with which in 
the plaintiffs’ book the above materials thus borrowed are con- 
nected. 

There remains a farther question as to the remedy. The princi- 
ples that regulate the granting injunctions in these cases are; 1. 
The quantity and value of the part taken. 2. If quantity be 
small then the question is, whether there existed the animus 
furandi. Godson, 216. 

Looking at and aggregating the various parts of the plaintiffs’ 
work, proven and presumed in law to have been copied in verbis, 
and the undefined amount copied with colorable variations, the 
plaintiffs respectfully submit, that in case of a rival work, de- 
signed, as will be obvious, to drive, by its cheapness, the plaintiffs’ 
work from the market, the quantity and value of the parts taken 
are sufficient to warrant the injunction. 

But if a doubt existed as to quantity, the animus furandi is clear, 
and comes in aid of the plaintiffs. The manner of taking without 
acknowledgment, (see 17 Vesey, 422; 3 Mylne & Craig, 737,) 
the denial in the answer of the defendants, and the preface of their 
book, the failure to produce the testimony of their compiler, deter- 
mine the animus. 

The next question as to remedy, is its extent. That is, can the 
14* 
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court in its injunction separate the borrowed parts which, when 
capable of ascertainment, it usually does, or is this a case in which, 
as the defendants had ample means by introducing the evidence of 
their compiler to distinguish what she copied, and have failed to do 
it, the language of Lord Eldon, in Mawman v. Tegg, (2 Russ. 
380 — 390 ; 3 Story, 796,) is to be applied. 

The case has now come up for final decree. The defendants 
had full opportunity before the master, and again under the admo- 
nition of the court at the hearing for a temporary injunction; they 
are not entitled now to delay, and add to the plaintiffs’ expenses by 
further proceedings. 

There will be an attempt made by defendants to avoid the legal 
consequences of their conduct by insisting at the hearing upon the 
laches of the plaintiff in bringing this bill. It is a sufficient an- 
swer to the point that no such defence is set up in the answer, and 
cannot therefore now be heard. ‘The reason is, that the plaintiffs 
must have notice to the end that they may amend their bill, and 
show the circumstances. (2 Daniell’s Ch. P., Perkins’s edition, 
814, «ld edition, 240) ; Doggett v. Emerson, (3 Story, 700-741 ;) 
2 Story, 456,267. 

But if the question were open to the defendants, there is nothing 
which, according to established principles, would affect the plain- 
tiffs, for, 1. If they had been the authors of their book, and 
therefore familiar with its contents, and capable of readily de- 
tecting piracies, instead of booksellers, yet nothing is clearer 
than even when lapse of time has exceeded the period of limi- 
tation, yet, if the defendants have not been deceived, or led to 
change their condition, they cannot set up merely laches. 2. The 
defendants’ work was stereotyped in 1842, and no proof of change 
of condition is offered or set up by the answer. The cases of 
laches are, Platt v. Button, (19 Vesey, 447;) Rundell v. Murray, 
(Jacobs, 311 - 331) ; Sanders v. Smith, (3 Mylne & Craig, 737.) 


P. W. Chandler, for the respondents. 


Woopsvry, J. Several objections are urged in this case against 
a recovery by the plaintiffs, which are formal rather than substan- 
tial. One is, that the assignments, under which they claim, do not 
appear to have been recorded. But they are still valid as between 
the parties, and as to all persons like the defendants, not claiming 
under the assignors. (See cases in Leland v. The Medora, Mass. 
Dist. October, 1846.) Another is, that the plaintiffs are not proved 
to be citizens of the United States. But that being averred in 
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the bill, and not denied by the answer, must be considered as ad- 
mitted. ‘There are some other objections, which have either been 
removed by evidence, or probably may be. And hence, if the 
ease can be decided on the merits, without delay and expense as 
to any formal objection, it will be better for both parties that this 
should be done. Passing by, then, the other preliminary excep- 
tions, how does this case stand on the merits? The report of the 
master is in favor of the defendants. From the care, evinced in 
the examination, and the high character of the gentleman who 
made it, much weight must be given to its conclusions. But the 
parties are entitled to a revision of it here, and, though the pre- 
sumptions are in its favor, at the outset of the examination, yet if it 
cannot stand the scrutiny, to which it has been subjected in argu- 
ment, and which the court is bound to bestow on it, the plaintiffs 
ouglit to succeed. 

It may conduce to a more lucid exposition of the merits between 
these parties as to the originality of their respective books, to ascer- 
tain first, what each claims as novel or peculiar. Neither of the 
parties makes any pretence to be inventors of dictionaries of flow- 
ers. Whether arranging them alphabetically or scientifically, and 
whether describing and defining them in prose or peetry, according 
to their classes and orders, or their medical virtues, or the senti- 
ments they are accustomed to inspire, and whether illustrated by 
engravings of them, or the opinions of those, most experienced in 
the beautiful hues and figurative language of flowers, —all this had 
been done before the first of these publications. It had been done, 
too, not only abroad, but in this country, and more especially in 
the “Flora’s Dictionary,” published in Baltimore, in 1830, and 
republished in 1831, with the reputation of having been compiled 
by Mrs. Wirt. In the preface to the plaintiffs’ book, Mrs. Hale, 
the compiler, acknowledges her obligations to other writers on this 
subject, and more especially to the author of Flora’s Dictionary, 
just described. And in the preface to the book of the defendants, 
Miss Edgarton also expresses her indebtedness to others, who had 
labored in this garden before her, and especially to the ‘“ Flora’s 
Interpreter” of the plaintiffs. Again, there is much discrimination, 
to be used in inquiries of this character, between different kinds of 
books, some of which, from their nature, cannot be expected to be 
entirely new. Thus, dictionaries of all descriptions, when on like 
subjects, philological, lexicographical, professional, or scientific, 
must contain many definitions and descriptions, almost identical ; 
as must gazetteers, grammars, maps, arithmetics, almanacs, con- 
cordances, cyclopeedias, itineraries, guide books, and similar pub- 
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lications. In these, if great errors have not previously existed, or 
unusual ignorance, to be corrected, no great novelty is practicable 
or useful; unless it be to add new discoveries or inventions, new 
names, or words, or decisions,—so as to post up the subject to 
more recent periods, — or unless it be to abridge and omit details, 
and condense a more voluminous work into a smaller and cheaper 
form, so as to bring its purchase and use within the reach of new 
and less wealthy classes in society. Some similarities, and some 
use of prior works, even to copying of small parts, are in such cases 
tolerated, if the main design and execution are in reality novel 
ori mproved, and not a mere cover for important piracies from 
others. Trusler v. Murray, (1 East, 362, note); Gray v. Rus- 
sell, (1 Story’s R. 11); 12 Ves. 270; 16 Ves. 269; 17 Ves. 
422. 

What was there novel, then, in the combination and materials of 
the plaintiffs’ book which the defendants have copied? Nothing 
in the arrangement, except that the “class and order and descrip- 
tion of the flower” are placed on the same page, with its name 
and interpretation, instead of being in notes at the end, as in the 
second edition of Flora’s Dictionary. In the materials there is, 
also, a novelty in the special designation of the sentiment in the 
plaintiffs’ book, which is not in Flora’s Dictionary. But the de- 
fendants have not imitated that, and hence it becomes unimportant. 
All, then, which the defendants have copied in the arrangement, 
which did not exist in other books than the plaintiffs’, and to which 
the plaintiffs of course have no exclusive claim, is the mere transfer 
of the notes to the same page with the flower to which they re- 
late, —a closer juxtaposition ; and all in the materials of the plain- 
tiffs, which are original, and have been copied verbatim, are a few 
poetic significations,” or definitions, being about twenty in one 
hundred and forty-eight, and consisting of only one hundred and 
fifty-six words out of the whole volume. In three or four other 
instances, some of the significations are varied in form slightly, but 
not in substance ; and in nineteen cases, parts of the descriptions of 
flowers, and their localities, in prose, are used by the defendants, 
which were employed by the plaintiffs. The defendants offered to 
prove, in explanation of this, that the plaintiffs had copied in this 
way still more extensively from others ; and it is difficult to con- 
ceive of different works, describing the appearance and locality of 
the same plants, not using like language, and often in some par- 
ticulars the same, if the plant or flower has been long known, and 
the notices of them are, as in these cases, very brief, being em- 
bodied frequently in a single line. In compiling dictionaries of all 
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kinds, gazetteers, and similar works, the materials of all must to a 
considerable extent be the same, and to such an extent are allowa- 
ble; and the novelty or improvement, as before remarked, can be 
substantial in scarcely any case, unless the matter is usefully 
abridged in bulk and price, or a material change is made in ar- 
rangement, or more modern information is added in valuable quan- 
tities, or important errors are corrected, or important omissions are 
supplied. While, on the one hand, a prior compiler is not per- 
mitted to monopolize what was not original in himself, and what 
must be nearly identical in all such works on a like subject, yet, he, 
who uses it subsequently to another, must not employ so much of the 
prior arrangement and materials as to show that the last work is a 
substantial invasion on the other, and is not characterized by 
enough new or improved, to indicate new toil and talent, and new 
property and rights in the last compiler. That is the cardinal 
distinction. 

Thus a material addition is made to a common dictionary, which 
shall, like Webster’s, add definitions of a large number of words 
before omitted ; or quotations from the authors, who have em- 
ployed the words in the sense adopted, like Johnson’s; or rules 
for the proper pronunciation of each word, like Walker’s; or the 
roots from which the word has been derived, like several others. 
And no one would complain of a new dictionary as an infringe- 
ment on former ones, if it contained any of these important addi- 
tions, and had not in other respects servilely copied but a few defi- 
nitions of old words from any one former author. Now was the 
defendant’s book of this character, or otherwise? A little further 
scrutiny into this case will show, whether the change here by 
the defendants was real or only colorable. They followed, to 
be sure, the arrangement of the plaintiffs, but that arrangement was 
not novel with them, except putting on the same page, one part of 
the account of the flowers, which before had been placed in notes 
atthe end. This could hardly be deemed of sufficient importance 
to justify a prosecution, unless connected with other infringements 
as to materials and design, or unless this was a change more essen- 
tial in some other respects than a mere transfer of similar matter 
from one page to another. But of this more hereafter. Beside 
this, however, it is contended, that the defendant has copied mate- 
rials and design also to such an extent as to be convicted of a 
substantial infringement. 

The leading inquiry then arises, which is decisive of the general 
equities between these parties, whether the book of the defendants, 
taken as a whole, is substantially a copy of the plaintiffs; whether 
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it has virtually the same plan and nature throughout, and is intend- 
ed to supersede the other in the market with the same class of 
readers and purchasers, by introducing no considerable new mat- 
ter, or little or nothing new except colorable deviations ? 

We have already stated the quantity of materials literally copied, 
amounting to only about one hundred and fifty-six words. Per- 
haps half as many more may be considered substantial uses of the 
plaintiffs’ books. But what are the differences ? numerous or not? 
essential or trivial? ‘To illustrate the differences in these two 
works, in order to see whether they are substantial or otherwise, it 
will be necessary to compare first their prefaces. They of course 
profess to relate to like subjects, as do all modern Floras of this 
character, and must, therefore, as before remarked, contain some- 
thing of the same matter. But do they really and materially in 
any respects differ? Their claims and pretensions, in the prefaces, 
are certainly not the same. The book of the plaintiffs claims 
merely some novelty in its arrangement, and the use of American 
poetry to illustrate what is there called the sentiment of flowers. 
The novelty in arrangement, as before shown, does exist, but 
is very trifling so far as regards anything imitated by the defend- 
ants. But there was another novelty, perhaps more material, 
which was not imitated by them, in giving first some European or 
anonymous poetry on the signification of each flower, and then 
separately some remarks by American authors, illustrative of the 
sentiment inspired by each flower. This last, and this substitution 
of American sentiments and authors for foreign ones, seem to me 
to constitute the great novelty and attraction of the plaintiffs’ book, 
in its matter, over others on this subject, which had preceded it. In 
this way quotations are introduced from sixty to seventy different 
American poets, and twenty to forty pieces from some of them, 
besides the many beautiful extracts given from foreign poets under 
the other head of illustrating the “ signification of flowers.” In 
this way the authoress of the plaintiffs’ book was original, and in 
these important particulars, but not in giving a poetical language 
to flowers, or discussing a sentiment in them, a symbol of affec- 
tion, as these had existed here before and in Europe, and in the 
East for ages, if not since Paradise. This authoress also attempted 
to unite some botanical instruction with poetry ; but that was not a 
new union or combination, nor did she, however highly gifted and 
favorably known, in other respects, pretend to furnish any scientific 
information beyond what is contained ia Linneus, Jussieu, Eaton, 
and other botanists, nor even to emulate Darwin’s “loves of 
the plants.” 
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On the other hand, what novelty did the authoress of the defend- 
ants’ book aim at? the same? or none? She claimed none in 
the arrangement, — and that of other writers on flowers, and that 
especially in the plaintiffs’ book, where original, was in some de- 
gree followed, as before shown, in transposing notes from the end 
to the page to which they apply. But even in arrangement the 
last was not like the plaintiffs’, in a few important particulars. 
There is not one piece of poetry cited to show the signification, 
and another piece to show the sentiment, as in the plaintiffs’, but 
generally only a single piece for each flower, and that to illustrate 
merely what she calls the sentiment. But in materials, the de- 
fendants’ book furnishes, and professes to furnish, a striking differ- 
ence. ‘The poetry, instead of being quoted from American authors 
of celebrity, like the plaintiffs’, claims to be chiefly original by Miss 
Edgarton herself, and her title to it is not denied in the answer or 
_ the argument. The substance, the staple of the book, is then truly 
original, and not colorably so; as much as if she had undertaken 
to publish a volume of poetry, chiefly original, on the subject of 
Flowers. Again, Mrs. Hale’s book, belonging to the plaintiffs, is 
one in several respects of higher and more ambitious pretensions 
than the defendants’; pretensions too weli sustained. It is an 
octavo volume. It consists of some two hundred and twenty-four 
pages. It has two colored engravings ; has a double index, — one 
to the Flowers, and one to their interpretations, — and double 
pieces of poetry to each flower, usually extracted for one purpose 
from distinguished foreign poets, and for the other from distin- 
guished Americans, —and has five pages of instruction and ex- 
_  planations in botanical science, as an introduction; and has been 
sold per copy at one dollar, or one dollar and twenty-five cents. 
While, on the other hand, the defendants, in the preface, claim 
only the merit of a book on the subject much less expensive, and 
chiefly original in all its poetry, instead of extracts from eminent 
writers ; and it is only a small duodecimo, instead of an octavo, — 
with but one hundred and fifty-one pages, of that reduced size, in- 
stead of two hundred and twenty-four, and of larger size— and it 
has no scientific introduction on botany, has no plates or en- 
gravings, and only one index to the flowers, has no double illustra- 
tions of the signification and sentiments, and sells for merely 
twenty-five cents a copy, or less than one-fourth of the price of the 
other. On a computation it will be found, that the plaintiffs’ book 
is on so different a scale as to contain near three times more matter 
than the defendants’, besides being so different in the substance 
and originality of it; and that it illustrates many more flowers, be- 







































168 RECENT AMERICAN DECISIONS. 


ing two hundred and thirty, while the defendants’ illustrates only 
one hundred and forty-eight. The stock used in each per volume, 
differs in a still greater ratio; and in the defendants’, from its 
smaller type as well as less matter, is probably not one-fourth of 
that in the plaintiffs’. For a further illustration, using their own 
favorite language and symbols, both of these works are flowers, 
and not destitute of charms; but one is more like the Magnolia 
Grandiflora or Japonica in size and attraction, and the other, like 
the wayside violet or anemone. They both come from females, 
with loveliness peculiar to their sex ; but they still essentially differ ; 
as one develops matronly experience and more ripened graces, 
while the other is just opening her buds and blossoms. 

It will thus be seen, that the book of the defendants is much less 
complete and useful than that of the plaintiffs; is suited for a dif- 
ferent and humbler class of readers; and would, in truth, be little 
more than an abridgment, if its poetry was not chiefly original, 
and some of its other features so different. See the case of John- 
son’s Rasselas, in Dodsly v. Kimmerly, (Ambler, 403;) Bell v. 
Walker, (Bro. Ch. C. 451;) Godson on Pat. 339. Considering 
then its form and substance, its design and use, my mind strongly 
inclines to the conclusion, that the aim of Miss Edgarton in pre- 
paring the defendants’ book was in truth what she describes it to 
be in her preface, to furnish original poetry on the sentiment of 
flowers, and to do it in such a form as to be much less expensive, 
and to circulate in hands, which could not so well afford to pur- 
chase the existing and larger and more expensive treatises on that 
subject. In eflecting this object, she did not aspire to novelty in 
arrangement, or discoveries in science as to botany, but in some 
respects copied from others, and among them from Mrs. Hale, — 
as she had a right to do in some degree, and to some extent, if it 
was not her main design to compile a like treatise, with only color- 
able but not real differences. The copying of errors or mistakes 
in such cases is therefore not unusual, and only shows the fact 
more clearly of the actual copying in those particulars, but cannot 
affect the question, whether they are enough in quantity and value 
to characterize the whole work or its main design to be a piracy. 
(12 Ves. 270; 17 Ves. 422; 1 East, 363;) Merceau v. Taylor, 
(2 Russ. R. 385.) That depends on oth considerations. 

Believing then the main design in the aefendants’ book to have 
been different in important respects from that of the plaintiffs’, in 
regard to the production and publication of original rather than 
extracted poetry to illustrate the sentiment of flowers, and in 
several things varying in material details from the plaintiffs’, with 
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a view to make it less expensive and to circulate among a different 
class of readers, rather than be a substitute with the same class, I 
see in this no infringement on the copyright of the plaintiffs, and 
do not consider this design and the execution of it to be void, be- 
cause in carrying it out a use is made in its botanical descriptions 
of former works to some extent, and their arrangements in part 
copied. Wilkins v. Aiken, (17 Ves. 422); Godson on Patents, 
215; Cary v. Kearsly, (4 Es. C. 164.) More especially the plain- 
tiffs cannot complain of this, when they have done the same as ex- 
tensively in respect to others. The nature and value of the parts 
copied, being chiefly definitions and descriptive epithets, indicate 
no appropriation of much mental toil in others, any more than 
does the small quantity. White flowers must in all such books be 
described as * white,”’ and red as of a “ red hue,” and those from 
India as belonging to the East; and it is so in like cases, and of 
like character, in several of the similarities here. (3 Milne & Cr. 
740; 4 Es. C. 168.) They could not be described in any other 
way, if described naturally and truly. But when these copyings 
or close resemblances have gone further, and beside the few lines 
of description and the few parts of others have encroached on one 
feature in the arrangement, new or peculiar in the plaintiffs’ book, 
they do, thus combined, probably constitute a legal infringement of 
their copyright; but they hardly seem to furnish a sufficient ground 
for the extraordinary interposition of this court by a permanent in- 
junction. I say, both combined ; for in a work of this character, 
partaking so much of the nature of a dictionary, these copies of 
definitions, so few and unimportant in number and value compared 
with the whole work, are not, independent of following the plain- 
tiffs’ plan, to be regarded as a violation of the plaintiffs’ copyright, 
when the main design is of a new and different character. They 
are nothing compared with what is ordinary, and almost inevitable 
in all new works on such a subject. Nothing compared with what 
is usual in reviews of a work, and is there allowable as being 
neither a rival nor substitute. Bramwell v. Halcomb, (3 Mylne & 
Cr. 738.) Nothing improper in an abridgment, which, if the 
leading design is truly to abridge and cheapen the price, and that 
by mental Jabor is faithfully done, it is no ground for prosecution by 
the owner of a copyright of the principal work. (Godson on Pat, 
238; 1Story’s R. 19.) But it is otherwise, if the abridgment or 
similar work be colorable and a mere substitute. Butlerworth v. 
Robinson, (5 Ves. 709.) One test of this is the quantity and value 
of the matter extracted. In 1 Camp. N. P. 97, a case is stated of 
seventy-five pages copied out of one hundred and eighteen. In 
VOL. X. NO. IV. 15 
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2 Rus. 388, the close imitation of copying was twenty pages out of 
forty-eight, or nearly one half, and hence vitiated the work, 
(11 Lew. 31.) And in 1 East, 363, twenty pages were copied 
literatim et verbatim. Here it is but parts of twenty or thirty lines 
out of near seven thousand. ‘The former, so great a quantity, in- 
dicates theft, — animus furandi. 'The latter, so small a quantity, 
indicates rather illustration, and comports with the preface ac- 
knowledging aid from the plaintiffs’ work, but having some different 
and material purposes to accomplish, and not being a mere substi- 
tute, with no essential changes. Godson on Pat. 216; Eden on 
Injunction, 381, n.; Rowth v. Wilkes, (1 Camp. N. P. 97;) 2 
Kent’s C. 382; 8 Ve 225. Where nine-tenths was copied, an 
injunction was clearly proper, (1 East, 358,) but not where only 
one-tenth was copied. (Ambler, 403.) See also Folsom y. 
Marsh, (2 Sto. R. 100.) Or as here not one-two hundredth. 

But the aspect of this case becomes somewhat different and 
more favorable to the complainant, when we add to this the other 
circumstance, that a small part of the novelty in the arrangement 
has been imitated. Though small in value, such an imitation or 
appropriation of another’s invention may be actionable ; and the 
subject of an injunction perhaps if easily separated from the rest of 
the book. Emerson v. Davies, (3 Sto. R. 768;) Lewis v. Ful- 
larton, (2 Beavan, 6) ; Barfield v. Nicholson, (1 Sim. & Stuart, 1, 6) ; 
16 Ves. 270; Wilkins v. Aiken, (17 Ves. 424); Stockdale’s Case, 
(12 Ves. 270); Gray v. Russel, (1 Sto. R. 11.) But it is doubt- 
ful, whether this small transfer of matter to a new place is sufficient 
alone to sustain a copyright, without some new and additional ma- 
terials; and more doubtful still whether an injunction ought to 
issue, when the whole is pervaded or leavened by it, and the whole 
destroyed on account of it, rather than damages given only to the 
extent or value of the encroachment. But here the adoption of 
the new feature in the arrangement, however small it be, pervades 
the whole work, and no permanent injunction can issue against it 
without destroying the whole work as now compiled. [I think, 
therefore, that such a remedy, applied to a case situated like this, 
would be disproportionate, unsuited to the case, and hence unjust. 
Whatever damages the plaintiffs have thus sustained, may, how- 
ever, be obtained by a suit at law, without destroying the whole 
work ; and that is therefore the more equitable relief in a state of 
facts like these. Drury on Inj. 199; Bell v. Whitehead, (17 Law 
Journal, 441); 9 Law Journal, 323; 1 East, 385. On the con- 
trary, where the violation is clear, and the part copied can readily 
be separated, then an injunction is usually proper against that part. 
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London Lat. Comp. v. Bedeils et al. (Webster on Patents, 140) ; 
13 Rep. of Arts, 167); Emerson v. Davies, (3 Sto. R. 768.) So, 
where a party wilfully mixes or interweaves the property of another 
with his own, with a bad motive, and so as not to be easily sep- 
arated, he may be required at times to lose the whole. (2 Russ. 
385; 2 Bro. Ch. C.85.) But here the motive does not seem to 
have been culpable, the plan cannot be separated from the work, 
and the plaintiffs can obtain ample redress at law in damages, 
without destroying the whole. 

Both parties have relied upon the opinion of the district judge in 
this case being in their favor, when refusing a temporary injunction, 
but ordering an account of sales to be kept and the plates not sold. 
He thought more light would be flung on the case at the final hear- 
ing by the testimony of Miss Edgarton being particular as to the 
extent she used and meant to use the plaintiffs’ book. But neither 
party have asked leave to offer it, and the inclination of his mind 
seems to have been, that the part of the arrangement claimed to be 
original by the plaintiffs, and followed by the defendants, was 
hardly sufficient to justify an injunction. A novelty in arrange- 
ment, especially so trifling as this, without any new material con- 
nected with it, seemed to him, and still seems to him to be, of 
questionable sufficiency to be protected by a copyright. The 
master seemed to be of the same opinion, on the ground de minimis 
non curat lex. Slight changes, like the use of chapters and verses, 
where none existed before, as some hundreds of years ago in the 
Bible, — or the introduction of punctuation, which is said not now 
to exist generally in acts of parliarnent, —or the use of sections 
instead of pages, which in modern times is reviving only an an- 
cient practice, would all have higher claims to novelty and useful- 
ness, than merely transferring the same material from one page at 
the end to another in the central part of a book, as here. Some 
machines have been changed merely by inverting their position ; 
but they are not deemed entitled to protection. But, however this 
may be sufficient or not, to claim legal protection, and I am in- 
clined to think it is, my opinion, as before intimated, is, that the 
use of it should not be enjoined against, when it runs through the 
whole book, and cannot be separated from the rest. It would 
generally be equitable and just to let the party, under such circum- 
stances, seek redress for it by damages in a suit at law. It is nota 
suitable case for the exercise of a peremptory injunction, which is 
chiefly to aid legal rights, and in cases of copyrights runs against 
specific parts copied. It is usually done to work substantial justice 
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between the parties, rather than destroy the whole book of the 
defendants, for the small infringement in the arrangement, if other- 
wise it was novel, and unexceptionable, and useful to the commu- 
nity. (See cases where a part may be enjoined against, 17 Ves. 
422; 11 Sim. 31; 2 Russel, 385; 3 Mylne & Cr. 737.) 

This conclusion renders it unnecessary to decide on the point 
how far the conduct of the plaintiffs, in the purchase and sale of 
the work of the defendants, and in some delay to prosecute, 
should bar this application, though redress might perhaps be still 
had at law. On this see Eden on Inj. 207; 7 Ves. 1; 19 
Ves. 447; 3 Mylne & Cr. 711; Rundell v. Murray, (Jacobs 
R. 311); Lewis v. Chapman (3 Vernon R. 133); 8 Ves. 224, n. 
And for the same reason, the motion by the defendants to 
file a supplemental answer, in order to allege that matter more 
specifically, need not be acted on. On the necessity for this see 
2 Daniel’s Ch. P. 814; 3 Stor. R. 700, 456. Delay in this bill 
is also urged against it; but length of time so as to bar, by any 
statute of limitation, must be pleaded. 19 Ves. 447; 2 Jacobs, 
311; cases cited in Hunter v. Marlboro, (Mass. Dis. Oct. 46) ; 
Taylor v. Savage, (5 Howard.) And if to bar, independent of the 
statute, a change of circumstances and injury by the delay must 
appear. 

Another point made was, the master’s refusal to go into an in- 
quiry as to the extent of colorable imitations. Though in the 
master’s situation I should have been disposed to make the inquiry, 
there was some ground for his refusal, after the hearing was over, 
it not having been pressed before. It is pretty decisive, however, 
that such instances were not frequent, or they would earlier have 
been suggested, or could more readily be pointed out. And there 
is no pretence that they can exist in the great mass of the defend- 
ant’s book, as it professes to be original matter, and no exception 
has been made that it is not truly original. 

The intent not to be guilty of piracy, which has likewise been 
referred to in the argument, would not be material, if much had 
actually been copied, and the new work was a mere substitute. 
But if this be doubtful, the intent not to pilfer from another, colora- 
bly or otherwise, for the substantial portions of the new work, 
may be important. In fine, as, from all the evidence in this case — 
it seems quite clear, that the main intent was to make a much 
cheaper work, and one with original poetry, rather than colorably 
to republish the plaintiffs’ or any similar book, I think the prayer 
for an injunction must be refused. 
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Supreme Court of Pennsylvania, May Term, 1847. 


Forney, Administrator of Smith, v. Benepicr, Administrator cum 
testamento annexo, of Sumner. 


An executor’s or administrator's gratuitous promise to pay the testator’s or in- 
testate’s debt, does not bind him in his representative, or in his individual ecapa- 
city. 

Observations on the dictum of the late Justice Kennedy, in Case v. Cushman, 


(1 Barr’s R. 246,) that a gratuitous promise inter nos, while the statute of 


limitations was running, was insufficient in that case to stop its course. 


Tus was an action of assumpsit in the common pleas of Lan- 
caster county, against an administrator de bonis non, with the will 
annexed, in which the plaintiff declared for money lent to the de- 
fendant’s testator, and in which the defendant pleaded non as- 
sumpsit infra sex annos. It appeared that the money was lent in 
September, 1833; that the receipt of it was frequently acknowl- 
edged between that time and April, 1836, when the testator died ; 
and that the executor also had acknowledged the existence of the 
debt within the six years. Lewis, president, who tried the cause 
below, instructed the jury, on the authority of Fritz v. Thomas, 
(1 Wharton’s R. 67,) and Reynolds v. Hamilton, (7 Watts, 420,) 
that none of these acknowledgments took the case out of the statute 
of limitations. The plaintiff excepted; and the point was argued 
on a writ of error to this court, by 


Parke, for the plaintiff in error, and by 
Frazer, for the defendant. 


Gipson, C. J. The point before us was ruled in Fritz v. 
Thomas, in which the acknowledgment of an administrator was 
not allowed to reverse the intestate’s promise. The difference be- 
tween that case and this, is that the debt was barred at the time of 
the acknowledgment in the one, and not in the other ; but that was 
not a distinction on which the cause was decided. Doubtless there 
are English cases for the doctrine that the acknowledgment of a 
debt arrests the progress of the statute ; we, however, hold that it 
continues to run, but that the acknowledgment creates a new and 
an independent promise which, to be effectual, must, like every 
other, have a sufficient consideration to support it. In the present 
case, such a promise must have bound the executor personally, if 
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at all; and even if there had been a consideration for it, the statute, 
continuing to runas it did against the original debt, would not have 
been the less available to him as a defence in the representative 
capacity in which he is sued. 

The fact that the acknowledgment was made while the bar of 
the statute was still open, brings to mind a decision of my late 
brother Kennedy, in Case v. Cushman, (1 Barr, 246,), which seems 
to have struck the profession with surprise. ‘ The debt was not 
barred by the statute,” said he, “‘ at the time the new promise is 
alleged to have been made; the plaintiff was still, and at the time, 
under a legal obligation to pay it; and without some consideration, 
which is not pretended, being given for the new promise, it was at 
most but a mere nudum pactum, and no cause of action could arise 
or accrue from it.” Predicaxed thus generally, and without regard 
to the circumstances of the case, it is not wonderful that the princi- 
ple should have been received as a novelty ; especiall: as we had 
held in Addams v. Seitzinger, (1 Watts, 244,) that payment of in- 
terest within the six years, which is but a constructive acknowledg- 
ment of the debt, is sufficient to create an available promise. But 
the surprise will abate, if it do not cease, by ascertaining the true 
consideration of such a promise, which has erroneously been taken 
for the moral obligation that binds a man to payment of his debts. 
There is undoubtedly such an obligation; but while it isa legal, 
as well as a moral one, an additional promise gives no additional 
sanction to it. The obligation isno more legal after it than it was 
before ; and the promise leaves the rights and the duties of the 
parties, exactly where it found them. If there is a new and dis- 
tinct promise, to give a new and distinct start to the debts it must 
have a new and distinct consideration to make it binding, for there 
cannot, at the common law, be two independent legal obligations 
resting on one consideration, and giving independent remedies to 
enforce the same duty. The doctrine of merger shows this; for if 
there were distinct promises, concurrent actions might be main- 
tained on them for the same thing; which would be oppressive. 
It will scarce be pretended that an obligor’s promise to pay his 
bond in force when the promise was made, would give an action 
of assumpsit ; yet there would stand the legal promise, and there 
too would stand the moral consideration for it. In Bulstrode v. 
Gilburn, (2 Stra. 1027,) assumpsit was not sustained for fees re- 
ceived by a deputy appointed by deed, who had entered into arti- 
cles to account, because the principal had remedy by action of 
covenant: And in Toussaint v. Martinnant, (2'T. R. 100,) it was 
held not to lie by a surety who had taken a bond of indemnity 
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from his principal because he had relied on that as his security. 
It is true, that in neither of those cases was there an express 
promise ; but the want of it was not the ground of the decision. 
Of kin to them, is Sti/k v. Meyrick, (6 Esp. 129,) in which Lord 
Ellenborough refused to sustain an action on an express promise 
to pay a sailor for extra work ; and to the same effect are the cases 
of Harris v. Watson, (Peake’s N. P. C. 272,) and Newman v. 
Walters, (3 B. & P. 12.) In these the promise was not to per- 
form a legal duty, but to pay for the performance of it; but an ac- 
tion on the promise to perform would have been equally ground- 
less, because the sailor was bound to do all that his situation 
required him to do. 

I have said that two legal obligations cannot rest on the same 
consideration at the common law. Yet it is doubtless true that a 
contract not under seal cannot be extinguished by a similar one. 
But why ? Because the second is no more than an acknowledg- 
ment of the first. The only apparent exception to this, is the case 
of a promissory note given for goods at an extended credit, which, 
if it be not paid when it is due, does not prevent the seller from 
resorting to the original contract ; and the reason is that it is taken 
as conditional, and not absolute, satisfaction. EEven where there 
has been no extension of the credit, the vendor may declare on the 
note or the contract of sale, at his election; but that he may de- 
clare on it as an instrument instead of using it as evidence of the 
debt, results from the 4 and 5 Anne, which added to, but did not 
abolish, his original recourse. The case of such a note is therefore 
a statutory exception to, and consequent proof of, the rule that a 
second parol promise is only evidence of the first. 

It may be safely affirmed that no case can be produced in which 
a moral obligation, when merged in a legal one, was held to be a 
consideration for a new and separate promise. It was said by 
Lord Mansfield, in Hawkes v. Saunders, (Cowp. 290,) that “a 
legal or an equitable duty is a sufficient consideration for an actual 
promise ;”’ but the instances he gave are precisely those in which a 
legal obligation had never existed, or had been extinguished. 
“When a man,” said he, “is under a moral obligation which no 
court of law or equity can enforce, and promises, the honesty and 
rectitude of the thing is a consideration.” It is impossible to con- 
ceive of a legal obligation which no court can enforce, unless the 
remedy has been taken away by bankruptcy or the statute of limita- 
tions. What he meant, is clear, from the instances thus put, of a 
debt thus barred, or a debt contracted by an infant for luxuries. 
At first view, his mind might seem to have been inclined the other 
way ; but it is shown in a note to Wennell v. Adley, (3 B. & P. 
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249,) in which the effect of moral obligation as a consideration, is 
well considered, that his general expressions are to be confined to 
narrower limits than he has assigned to them. 

But an additional promise within the six years is undoubtedly 
binding ; and what is the actual consideration of it? It certainly 
is not any supposed benefit to the debtor; and it must conse- 
quently be the injury it might work to the creditor by inducing him 
to repose on it till it would be too late. If the promise has not that 
consideration, it has none. It is however a valid consideration 
without doubt; an acknowledgment which constitutes the promise, 
is similar to the acknowledgment of a demandant’s title to land by 
one in adverse possession of it, which, for prevention of the injus- 
tice that might otherwise accrue from it, is construed to be an 
agreement to hold in subjection to the title. In Gaylord v. Vanioan, 
(15 Wend. 310,) the supreme court of New York put an agree- 
ment not to plead the statute on similar ground; and such an 
agreement is in effect a second promise to pay the debt. 

But was there a possibility of injury from the promise in Case v. 
Cushman? The debt was contracted and payable in New York ; 
and the effect of the acknowledgment was determinable by the law 
of that state, as the lex loci contractus. The debtor resided in Penn- 
sylvania, but visited New York when the debt had become due, 
and consequently put the statute in motion. Subsequently, but be- 
fore it had finished its course, he acknowledged the debt in Penn- 
sylvania ; but could the law intend that the creditor had been put 
off his guard by it, when he had already lost the opportunity of 
suing in the courts of his own state? Instead of slipping his time, 
common prudence required him to bring suit when his debtor was 
within his grasp. True he might pursue him in Pennsylvania ; but 
it was the law of New York that was to rule the cause, which was 
to be considered as if it was litigated there ; and the statute of that 
state, like every other statute of limitations, was framed on a sup- 
position that the creditor is to seek his remedy in his own courts ; 
and hence the usual saving in the case of absent debtors. Besides 
a creditor can sue in a foreign state, not of right but of grace. The 
creditor in Case v. Cushman, therefore, might have suffered by his 
own supineness, but not by his debtor’s acknowledgment; and as 
no benefit accrued from the promise constituted by it, there was 
no consideration for it. All this is foreign to the case in hand; but 
it was not improper to show that the dictum of Mr. Justice Kennedy 
is not of general application; yet that, like everything else which 
fell from that learned and excellent judge, it was not, under the 
circumstances of the case, without foundation. 

Judgment affirmed. 
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Digest of American Cases. 


[Selections from 5 Howard’s (Supreme Court) Reports.) 


ARBITRATION, 

AtrHovucn the charter of a company 
does not, in terms, give the power to 
refer, yet a power to sue and be sued 
includes a power of reference, that be- 
ing one of the modes of prosecuting a 
suit to judgment. Alerandria Canal 
Company v. Swann, 83. 

2. So, also, a power to agree with a 
proprietor for the purchase or use of 
land includes a power to agree to pay a 
specified sum, or such sum as arbitrators 
may fix upon. Jb. 

3. It is immaterial whether the power 
of reference is lodged in the president 
and directors, or in the stockholders as- 
sembled in general meeting; for the 
entire corporation is represented in court 
by its counsel, whose acts, in conducting 
the suit, are presumed to be authorized 
by the party. Ib. 

4. Where the order of reference pro- 
vides for the appointment of an umpire, 
it is no error if he is appointed before 
the referees had heard the evidence and 
: ee that they could not agree. 

5. Where the agreement for reference 
contained a clause providing that upon 
payment of damages to the owner of 
the land he should convey it to the other 
party, it was proper for the umpire to 
omit all notice of this. It was not put 
in issue by the pleadings, nor referred 
to the arbitrators. Jb. 


ASSUMPSIT. 

Where there are privies in a contract 
with the knowledge of a debtor to se- 
cure to his creditor the payment of a 
debt, the payment of it by any one of 
them other than the debtor is a pay- 
ment at his request, and is an express 


ussumpsit to reimburse the amount. 
Hall v. Smith, 96. 

2. Where the surety of a surety pays 
the debt of a principal, under a legal 
obligation, from which the principal 
was bound to relieve him, such a pay- 
ment is a sufficient consideration to 
raise an implied assumpsit to repay 
the amount, although the payment was 
made without a request from the prin- 
cipal. Jb. 


CHANCERY. 

The creditor of a partnership may, at 
his option, proceed at law against the 
surviving partner, or go, in the first in- 
stance, into equity against the repre- 
sentatives of the deceased partner. It is 
not necessary for him to exhaust his 
remedy at law against the surviving 
partner before proceeding in equity 
against the estate of the deceased. 
Nelson v. Hill, 127. 

2. The general principle with re- 
gard to injunctions after a judgment at 
Jaw is this, — that any fact which proves 
it to be against conscience tu execute 
such judgment, and of which the party 
could not have availed himself in a court 
of law, or of which he might have 
availed himself at law, but was prevent- 
ed by fraud or accident, unmixed with 
any fault or negligence in himself or his 
agents, will authorize a court of equity 
to interfere by injunction to restrain the 
adverse party from availing himself of 
such judgment. Truly v. Wanzer, 
141. 

3. Hence, where a party had re- 
mained for ten years in the undisturbed 
enjoyment of the property which he 
purchased, it was no ground for an in- 
junction to stay proceedings for the re- 
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covery of the purchase-money, to say 
that the original purchase was void by 
the laws of the state, but that he had 
neglected to urge that defence at law, 
or to say that he had heard that some 
persons unknown might possibly at 
some future time assert a title to the 
property. Jb. 

4. Where the plaintiff in a suit volun- 
tarily abstains from pressing the princi- 
pal debtor, but receives no consideration 
for such indulgence, nor puts any lim- 
itation upon his right to proceed upon 
his execution, whenever it may be his 
pleasure to do so, this conduct furnishes 
no reason for the exemption of the 
surety from liability, and especially 
where the surety had united with his 
principal in a forthcoming bond. Creath’s 
Administrator v. Sims, 192. 

5. Where a person who held land as 
trustee directed by his will that the 
whole of the property that he may die 
seized and possessed of, or may be in 
any wise belonging to him, should be 
sold, the executors had power to sell 
the land held in trust, as well as that 
belonging to the testator in his own 
right. Taylor v. Benham, 233. 

6. The trustee, by his will, having 
appointed residuary legatees, must be 
considered as devising the trust as well 
as the lands to these residuary legatees, 
who thus became themselves trustees 
for the original cestui que trust. Ib. 

7. The power in the executors to sell 
was a power coupled with a trust. Jb. 

8. It might also be considered as a 
power coupled with an interest. Jb. 

9. The distinction between these pow- 
ers adverted to. Jb. 

10. In order to avoid an escheat, and 
carry out the wishes of the testator, a 
court of equity will, if necessary, con- 
sider land as money, where a testator, 
who is a trustee, has directed the land 
to be sold, and will direct the proceeds 
to be given to the cestui que trust. Ib. 

11. Whether the executor had a 
power to sell coupled with a trust, or a 
power coupled with an interest, the 
residuary legatees took by devise and 
not by descent, although they were 
supposed to be also the cestui que trusts. 
Ib 


12. An objection that only one ex- 
ecutor sold (there having originally been 
four) cannot be sustained. Where a 
power is coupled with a trust, it is only 
necessary to show such a case as may, 


in a court of equity, make an agent or 
trustee liable to those for whom he acts. 
As much strictness is not required as 
there would be if the power to sell were 
a naked one, and not coupled with an 
interest or trust. Jd. 


CONSTITUTIONAL LAW. 

Under the fourth section of the act 
of 12th February, 1793, respecting fu- 
gitives from justice, and persons escaping 
from the service of their master, on a 
charge for harboring and concealing 
fugitives from labor, the notice need not 
be in writing by the claimant or his 
agent, stating that such person is a 
fugitive from labor under the third sec- 
tion of the above act, and served on the 
person harboring or concealing such fu- 
gitive, to make him liable to the penalty 
of five hundred dollars under the act. 
Jones v. Van Zandt, 215. 

2. Such notice, if not in writing and 
served as aforesaid, may be given ver- 
bally by the claimant or his agent to the 
person who harbors or conceals the fu- 
gitive ; and, to charge him under the 
statute, a general notice to the public in 
a newspaper is not necessary. 0. 

3. Clear proof of the knowledge of 
the defendant, by his own confession or 
otherwise, that he knew the colored 
person was a slave and fugitive from 
labor, though he may have acquired 
such knowledge from the slave himself, 
or otherwise, is sufficient to charge him 
with notice. J. 

4. Receiving the fugitive from labor 
at three o’clock in the morning, at a 
place in the state of Ohio about twelve 
miles distant from the place in Ken- 
tucky where the fugitive was held to 
labor, from a certain individual, and 
transporting him in a closely covered 
wagon twelve or fourteen miles, so that 
the boy thereby escaped pursuit, and 
his services were thereby lost to his 
master, is a harboring or concealing of 
the fugitive within the statute. Jb. 

5. A transportation under the above 
circumstances, though the boy should 
be recaptured by his master, is a har- 
boring or concealing of him within the 
statute. Jb. 

6. Such a transportation, in such a 
wagon, whereby the services of the boy 
were entirely lost to his master, is a 
harboring of him within the statute. 
b. 

7. Acclaim of the fugitive from the 
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person harboring or concealing him need 
not precede or accompany the notice. 
Ib. 

8. Any overt act so marked in its 
character as to show an intention to 
elude the vigilance of the master or his 
agent, and which is calculated to attain 
such an object, is a harboring of the 
fugitive within the statute. J, 

9. A contract, made in New York, 
is not affected by a discharge of the 
debtor under the insolvent laws of Ma- 
ryland, where the debtor resided, al- 
though the insolvent law was passed 
antecedently to the contract. Cook v. 
Moffat, 295. 

10. In the case of The United States 
v. The Bank of the United States, (2 
How. 711,) the court is of opinion that 
the question on the structure of the bill 
is an Open question, and for the first time 
presented to this court for decision. 
The United States v. The Bank of the 
United States, 382. 

11. The statute of Maryland of 1785, 
in its terms, does not embrace a bill of 
exchange drawn on a foreign govern- 
ment. Jb. 

12. A bill of exchange in form, drawn 
by one government on another, as this 
was, is not and cannot be governed by 
the law merchant, and therefore is not 
subject to protest and consequential 
damages. Id. 

13. The power conferred upon con- 
gress by the fifth and sixth clauses of 
the eighth section of the first article of 
the constitution of the United States, 
viz. : — ** To coin money, regulate the 
value thereof and of foreign coin, 
and fix the standard of weights and 
measures ;”’ ‘* To provide for the pun- 
ishment of counterfeiting the securities 
and current coin of the United States ;’’ 
—does not prevent a state from passing 
a law to punish the offence of circu- 
lating counterfeit coin of the United 
States. For v. The State of Ohio, 
410. 

14. The two offences of counterfeit- 
ing the coin, and passing counterfeit 
money, are essentially different in their 
characters. The former is an offence 
directly against the government, by 
which individuals may be affected ; the 
latter is a private wrong, by which the 
government may be remotely, if it will 
in any degree, be reached. Jd. 

15. The prohibitions contained in the 
amendments to the constitution were 
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intended to be restrictions upon the fed- 
eral government, and not upon the 
authority of the states. 6. 

16. The grant in the constitution, 
extending the judicial power ‘to all 
cases of admiralty and maritime juris- 
diction,’’ is neither to be limited to, nor 
to be interpreted by, what were cases of 
admiralty jurisdiction in England when 
the constitution was adopted by the 
States of the Union. Waring v. Clarke, 
441. 

17. Admiralty jurisdiction in the courts 
of the United States is not taken away 
because the courts of common law may 
have concurrent jurisdiction in a case 
with the admiralty. Nor is a trial by 
jury any test of admiralty jurisdiction. 
The subject-matter of a contract or ser- 
vice gives jurisdiction in admiralty. 
Locality gives it in tort or collision. J6. 

18. In cases of tort, or collision, hap- 
pening upon the high seas, or within the 
ebb and flow of the tide, so far up a river 
as the tide ebbs and flows, though it 
may be infra corpus comitatus, courts of 
admiralty of the United States have ju- 
risdiction. Jb. 

19. The meaning of the clause in the 
ninth section of the Judiciary Act of 
1789, saving to suitors, in all cases, a 
common law remedy when the common 
law is competent to give it, is, that in 
cases of concurrent jurisdiction in ad- 
miralty and at common law the jurisdic- 
tion in the latter is not taken away. J), 

20. The act of 7th July, 1838 (5 
Statutes at Large, 304,) for the better 
security of the lives of passengers on 
board of vessels propelled in whole or 
part by steam, is obligatory in all its 
provisions, except as it has been altered 
by the act of 1843 (5 Statutes at Large, 
626,) upon all owners and masters of 
steamers navigating the waters of the 
United States, whether navigating on 
waters within a state, or between states, 
or waters running from one state into 
another state, or on the coast of the 
United States between the ports of the 
same state or different states. J). 

21. By the law of 7th July, 1838, 
masters and owners neglecting to com- 
ply with its conditions are liable to a 
penalty of two hundred dollars, to be 
recovered by suit or indictment. And 
if neglect or disobedience of the law 
shall be proved to exist when injury 
shall occur to persons or property, it 
throws upon the master and owner of a 
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steamer the burden of proof to show 
that the injury done was not the conse- 
quence of it. Jb. 

22. Laws of Massachusetts, providing 
that no person shall presume to be a 
retailer or seller of wine, brandy, rum, 
or other spirituous liquors, in a less 
quantity than twenty-eight gallons, and 
that delivered and carried away all at 
one time, unless he is first licensed as a 
retailer of wine and spirits, and that 
nothing in the law should be so con- 
strued as to require the county commis- 
sioners to grant any licenses, when in 
their opinion the public good does not 
require them to be granted, — License 
Cases, 504. 

23. Of Rhode Island, forbidding the 
sale of rum, gin, brandy, &c , in a less 
quantity than ten gallons, although in 
this case the brandy which was sold 
was duly imported from France into the 
United States, and purchased by the 
party indicted from the original im- 
porter, — Jd. 

24. Of New Hampshire, imposing 
similar restrictions to the foregoing upon 
licenses, although in this case the article 
sold was a barrel of American gin, pur- 
chased in Boston and carried coastwise 
to the landing at Piscataqua Bridge, 
and there sold in the same barrel, — 
Ib. 

25. All adjudged to be not incon- 
sistent with any of the provisions of the 
constitution of the United States or acts 
of congress under it. Jd. 


CORPORATION. 

Although the charter of a company 
does not, in terms, give the power to 
refer, yet a power to sue and be sued 
includes a power of reference, that being 
one of the modes of prosecuting a suit 
to judgment. Alexandria Canal Com- 
pany v. Swann, 83. 

2. So, also, a power to agree with a 
proprietor for the purchase or use of 
land includes a power to agree to pay a 
specified sum, or such sum as arbitra- 
tors may fix upon. J). 

3. It is immaterial whether the power 
of reference is lodged in the president 
and directors, or in the stockholders 
assembled in general meeting; for the 
entire corporation is represented in court 
by its counsel, whose acts, in conducting 
the suit, are presumed to be authorized 
by the party. Jd. 
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EVIDENCE. 

A party upon the record, although 
divested of all interest in the event of 
the suit, is not a competent witness in a 
cause. Bridges v. Armour, 91. 


EXECUTORS AND ADMINISTRATCRS. 

Where a sale is made under a will, 
the omission to record the will does not 
vitiate the sale, unless recording is made 
necessary by a local statute. Taylor vy. 
Benham, 233. 

2. The land being in fact sold by the 
executor, claiming a right to do so under 
the will, and the purchase-money being 
received by him, he is reponsible to the 
cestui que trusts for the money thus re- 
ceived. The reception of an additional 
sum, as purchase-money, by them, with 
a reservation of the right to sue the ex- 
ecutor, is not an avoidance of the first 
sale by the executor. 6. 

3. But the executor is not responsible 
for more money than he received, with 
interest, unless in case of very supine 
negligence or wilful default. A claim 
for damages would also be subject to 
the operation of the statute of limita- 
tions. Ib. 


JURISDICTION. 

Where the prayer of a bill in equity 
shows that the demand of the com- 
plainant is susceptible of definite com- 
putation, and that there can be no re- 
covery over the sum of two thousand 
dollars, the appeal to this court will be 
dismissed, on motion, for want of juris- 
diction. Sewall v. Chamberlain, 6. 

2. Where a perpetual injunction was 
granted by a subordinate state court, 
and, upun appeal, the highest state court 
decided that the party in whose favor 
the injunction had been granted was en- 
titled to relief,and therefore remanded 
the case to the same subordinate court 
from which it had come for further 
proceedings, this is not such a final 
decree as can be reviewed by this 
court. The writ of error must be dis- 
missed on motion. Pepper v. Dunlap, 
51. 
3. Where the plaintiff below claimed 
a ferry right under an act of the legis- 
lature of Kentucky, and the ground of 
defence was, that the act was unconsti- 
tutional and void as impairing vested 
rights, and the decision of the highest 
state court was against the plaintiff, a 
writ of error, issued under the twenty- 
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fifth section of the judiciary act, will not 
lie. Walker v. Taylor, 64. 

4. This court has no appellate power, 
in a case where the circuit court refused 
to grant a writ of habeas corpus, prayed 
for by a father to take his infant child 
out of the custody of its mother. Bar- 
ry v. Mercein, 103. 

5. The treaty with France, made in 
1843, provides for the mutual surrender 
of fugitives from justice, in certain 
eases. Ex parte Metzger, 176. 

6. Where a district judge, at his 
chambers, decided that there was suffi- 
cient cause for the surrender of a person 
claimed by the French government, and 
committed him to custody to await the 
order of the president, of the United 
States, this court has no jurisdiction to 
issue a habeas corpus for the purpose of 
reviewing that decision. Jb. ° 

7. In a suit by the first indorser of 
promissory notes against a second in- 
dorser, upon an alleged contract that 
the second indorser would bear half the 
loss which might accrue from their non- 
payment by the drawer, it is not a suffi- 
cient objection to the jurisdiction of the 
court, that the second indorsee and de- 
fendant were citizens of the same state. 
Such an objection would be well found- 
ed if the suit had been upon the notes. 
Phillips v. Preston, 278. 

8 ‘To bring a case to this court from 
the highest court of a state, under the 
twenty-fifth section of the judiciary act, 
it must appear on the face of the record, 
— Ist. That some of the questions stated 
in that section did arise in the state 
court ; and, 2d. That the question was 
decided in the state court, as required in 
the section. Commercial Bank of Cin- 
cinnati v. Buckingham’s Executors, 317. 

9. It is not enough that the record 
shows that the plaintiff in error con- 
tended and claimed that the judgment of 
the court impaired the obligation of a 
contract, and violated the provisions of 
the constitution of the United States, 
and that this claim was overruled by the 
court, but it must appear, by clear and 
necessary intendment, that the question 
must have been raised, and must have 
been decided, in order to induce the 
judgment. Jb. 

10. Hence, where the legislature of 
Ohio, in the year 1824, passed a general 
law relating to banks, and afterwards, 
in 1829, chartered another bank ; and 
the question before the state court was, 
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whether or not some of the provisions 
of the act of 1824 applied to the bank 
subsequently chartered, the question 
was one of construction of the state 
statutes, and not of their validity. 6. 

11. This court has no jurisdiction 
over such acase. Jb. 

12. An objection to the validity of a 
statute, founded upon the ground that 
the legislature which passed it were not 
competent or duly organized, under acts 
of congress and the constitution, so as 
to pass valid statutes, is not within the 
cases enumerated in the twenty-fifth 
section of the judiciary act, and there- 
fore this court has no jurisdiction over 
the subject. Scott v. Jenes, 343. 

13. In order to give this court juris- 
diction, the statute, the validity of 
which is drawn in question, must be 

assed by a state, a member of the 
Jnion, and a public body owing obe- 
dience and conformity to its constitu- 
tion and laws. J. 


14. If public bodies, not duly organ- 
ized or admitted into the Union, under- 
take, as states, to pass laws which 
might encroach on the Union or its 
granted powers, such conduct would have 
to be reached, either by the power of 


the Union to put down insurrections, 
or by the ordinary penal laws of the 
states or territories within which these 
bodies are situated and acting. Jd. 

15. But their measures are not ex- 
aminable by this court on a writ of er- 
ror. ‘They are not a state, and cannot 
pass statutes within the meaning of the 
judiciary act. 1b. 


NEGROES AND SLAVES. 

Under the fourth section of the act 
of 12th February, 1793, respecting fugi- 
tives from justice, and persons escaping 
from the service of their master, on a 
charge for harboring and concealing fu- 
gitives from labor, the notice need not 
be in writing by the claimant or his 
agent, stating that such person is a 
fugitive from Jabor under the third sec- 
tion of the above act, and served on the 
person harboring or concealing such 
fugitive to make him liable to the penalty 
of five hundred dollars under the act. 
Jones v. Van Zandt, 215. 

2. Such notice, if not in writing and 
served as aforesaid, may be given ver- 
bally by the claimant or his agent to 
the person who harbors or conceals the 
fugitive ; and to charge him under the 
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statute a general notice to the public in 
a newspaper is not necessary. Jb. 

3. Clear proof of the knowledge of 
the defendant, by his own confession or 
otherwise, that he knew the colored 
person was a slave and fugitive from 
labor, though he may have acquired 
such knowledge from the slave himself, 
or otherwise, is sufficient to charge him 
with notice. Jd. 

4. Receiving the fugitive from labor 
at three o'clock in the morning at a 
place in the state of Ohio, about twelve 
miles distant from the place in Kentucky 
where the fugitive was held to labor, 
from a certain individual, and trans- 
porting him in a closely covered wagon 
twelve or fourteen miles, so that the 
boy thereby escaped pursuit, and his 
services were thereby lost to his master, 
is a harboring or concealing of the fugi- 
tive within the statute. J. 

5. A transportation under the above 
circumstances, though the boy should 
be recaptured by his master, is a har- 
boring or concealing of him within the 
statute. Jb. 

6. Such a transportation, in such a 
wagon, whereby the services of the boy 
were entirely lost to his master, is a 
harboring of him within the statute. 
Ib. 

7. A claim of the fugitive from the 
person harboring or concealing him 
need not precede or accompany the no- 
tice. Jb. 

8. Any overt act so marked in its 
character as to show an intention to 
elude the vigilance of the master or his 
agent, and which is calculated to attain 
such an object, is a harboring of the 
fugitive within the statute. Jd. 

9. In this particular case, the first 
and second counts contain the necessary 
averments, that Andrew, the colored 
man, escaped from the state of Kentucky 
into the state of Ohio. Jb. 

10. They also contain the necessary 
averments of notice that said Andrew 
was a fugitive from labor, within the 
description of the act of congress. Jb. 

11. The averments in the said counts, 
that the defendant harbored said An- 
drew, are sufficient. Jd. 

12. Said counts are otherwise suffi- 
cient. Jb. 


13. The act of congress, approved 
February 12, 1793, is not repugnant 
to the constitution of the United States, 
Ib. 

14. The said act is not repugnant to 
the ordinance of congress, adopted July, 
1787, entitled ** An Ordinance for the 
Government of the Territory of the 
United States northwest of the River 
Ohio.’’ Jb. 


PATENT. 

In order to obtain a patent, the spe- 
cification must be in such full, clear, 
and exact terms as to enable any one 
skilled in the art to which it appertains 
to compound and use the invention, 
without making any experiments of his 
own. Wood v. Underhill, 1. 

2. If the patent be for a new compo- 
sition of matter, and no relative propor- 
tions of the ingredients are given, or they 
are stated so ambiguously and vaguely 
that no one could use the invention 
without first ascertaining, by experi- 
ment, the exact proportion required to 
produce the result, it would be the duty 
of the court to declare the patent void. 
Ib. 

3. But the sufficiency of the descrip- 
tion in patents for machines, or for a 
new composition of matter where any 
of the ingredients do not always possess 
exactly the same properties in the same 
degree, is generally a question of fact 
to be determined by the jury. Jb. 

4. Where a patent was obtained for 
a new improvement in the mode of 
making brick, tile, and other clay ware, 
and the process described in the specifi- 
cation was, to mix pulverized anthracite 
coal with the clay before moulding it, 
in the proportion of three-fourths of a 
bushel of coal-dust to one thousand 
brick, some clay requiring one-eighth 
more, and some not exceeding half a 
bushel, this degree of vagueness and 
uncertainty was not sufficient to justify 
the court below in declaring the patent 
void. Jd. 

5. The court should have left it to 
the jury to say, from the evidence of 
persons skilled in the art, whether the 
description was clear and exact enough 
to enable such person to compound and 
use the invention. Jb. 
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Notices of New Books. 


A Compenpium oF MercantTILe Law, 
BY THE LATE Jonn Wituiam Smita, 
greatly enlarged from the third and 
last English Edition. By James P. 
Hotcomse and Wituiam Y. GHot- 
son. New York: D. Appleton & 
Co. 1847. 


A memoir in a recent number of Black- 
wood, by the accomplished author of 
the ‘* Law Studies ’’ and the ‘ Diary 
of a London Physician,’’ has produced 
an interest in Mr. Smith’s early strug- 
gles and final complete success at the 
bar, and a regret at his early death, as 
deep as the respect which his legal trea- 
tises won for him while living. It is, 
indeed, seldom, that a lawyer dying at 
the age of thirty-seven, especially one 
despairing of success in his early profes- 
sional life, leaves behind him a reputa- 
tion as an acute, profound and successful 
practising lawyer, and an accurate, con- 
cise and learned legal author. Though 
better known to us as the author of that 
invaluable work, the ‘* Leading Cases,”’ 
Mr. Smith’s reputation as an author 
might well rest on the volume before 
us. In this work as in that, he entered 
upon unoccupied and difficult ground, 
and it is characterized by the same lucid 
style, the same simplicity and perfec- 
tion of arrangement, and the same mas- 
terly and judicial statement of princi- 
ples and decisions. Unlike most com- 
pendiums, the condensation here is not 
the result simply of selection and omis- 
sion; it has been complete ; vital princi- 
ples are stated luminously and simply, 
and like the statements of the results of 
conflicting decisions, can be relied upon 
by the lawyer in the perplexities of busi- 
ness. The success of the work in Fng- 
land, in reputation and sale, has been 
complete. 


So far as we have examined the com- 
mentaries and references to American 
decisions, by Mr. Holcombe and Mr. 
Gholson, they seem carefully made, 
and cannot fail to give the volume an 
increased value to the profession. 


A Serection or Leapinc Cases upon 
CommerciaL Law, DECIDED BY THE 
Supreme Court or THE UNIrep 
Srates. With Notes and IHustra- 
tions, by James P. Hotcompe. New 
York: D. Appleton & Co. 1847. 


Mr. Holeombe, who, it will be seen 
by reference to our notice of the reprint 
of ** Smith’s Mercantile Law,’’ is one 
of the editors of that work, has here 
prepared a selection of leading cases, 
decided by the United States Supreme 
Court, somewhat upon the plan of 
‘*Smith’s Leading Cases.”’ ‘Though 
suggested by the work of Mr. Smith, 
Mr. Holcombe does not claim for his 
work a similar character for condensa- 
tion and elaborate statement ; nor is it 
necessary that we should examine it 
under such a comparison. It is aselec- 
tion and not a condensation of leading 
cases, but as a well-made selection from 
the decisions of a court, which, beyond 
any other, has discussed difficult and 
important questions of mercantile law, 
it cannot fail, in connection with its 
notes and references, to render essential 
service to the profession. ‘These latter, 
though apparently not so full as could 
have been desired, are made upon the 
most important points, and seem faith- 
fully and ably prepared. We regret 
that the limits of a single volume have 
excluded the decisions on so important 
a branch of commercial law as insur- 
ance; but, upon the plan of this vol- 
ume, they would, with the proper notes, 
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make another considerable volume. We 
do not doubt that Mr. Holeombe’s book 
will prove a desirable addition to our 
works on such an important class of 
subjects. 


Rerorts or Cases Arcuep anp De- 
TERMINED IN THE Supreme Court 
AND IN THE CovrT FoR THE CorREC- 
TION oF Errors oF THE STATE oF 
New York. By Hiram Dewio, Coun- 
sellor at Law. Vol. II. Albany : 
Gould, Banks & Gould, 104 State 
street. New York: Banks, Gould & 
Co., 144 Nassau street. 1847. 


In a former number we noticed the 
first volume of these reports with appro- 
bation. ‘lche present volume is equally 
well executed, so far as the reporter is 
concerned. His marginal abstract in 
Boyer v. Pack, p. 107, seems loosely 
drawn up, and is liable to be misunder- 
stood. We would amend it by insert- 


ing the following words in Italic, so as 
to make it read —‘‘ where a creditor 
claimed and received from his debtor, 
upon the liquidation of a security bear- 
ing annual interest, an amount ascer- 
tained by a third person, who made an- 


aual rests and computed interest upon 
interest, both parties supposing the 
amount paid to be correct,’’ Aut neither 
party examining the computation, and 
the creditor promising to pay back the 
overplus (if any), ** held that an action 
for money had and received would lie 
to recover back the excess paid beyond 
the amount due by a calculation upon 
correct principles.’’ But this is almost 
the only instance in which we can sug- 
gest any alteration in the substance of his 
abstracts. The style of them is more 
open to criticism. ‘They lack that clas- 
sic terseness of expression which so dis- 
tinguishes the abstracts of Mr. Metcalf, 
and which carries us back to the severe 
simplicity of a former age ef the law. 
More than one half of the present 
volume is occupied with reports of the 
decisions of the court of errors, and is 
therefore almost one useless beyond 
the state of New York itself. The 
other cases are not of much novelty or 
importance, and call for but little notice. 
The case of Buel v. Boughton, p. 91, 
affords a good illustration of the remark 
of Lord Mansfield, that the action for 
money had and received is the bill in 
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equity of the common law. In paying 
a note not on interest, interest was 
reckoned by mistake. But the party 
paying it was not allowed to recover it 
back, because it appeared that it was 
by mistake that the note was not made 
payable with interest. In Curtis vy. 
Knox, p. 342, the court held that a 
cashier of a bank was indictable for re- 
ceiving usury in his official capacity. 
In Gifford v. Livingston, p. 380, the 
constitutionality of the general banking 
law of New York was reaffirmed, and 
the case of De Bow v. The People, (1 
Denio, 9,) overruled. In Miller v. Ga- 
ble, p. 492, the court of errors over- 
throws the monstrous doctrine of the 
court below (for the decisions amount to 
that,) that a gift in trust for a religious 
society is a gift in trust for the support 
of the particular religious tenets then 
held by the donor and such society, and 
that if the society changes its belief it 
would be a perversion of the trust for 
it to continue to use the funds. 


New Booxs Receivepv. —Reports of 
Cases in Chancery, Argued and De- 
termined in the Rolls Court during the 
Time of Lord Langdale, Master of 
the Rolls. By Charles Beavan, Esq. 
M. A., Barrister at Law. With Notes 
and References to both English and 
American Decisions. By John A. Dun- 
lap, Counsellor at Law. Vol. VII. 
1843-4, 7 and 8 Victoria. New York: 
Published by Banks, Gould & Co., Law 
Booksellers, No. 144 Nassau street, 
and by Gould, Banks & Gould, No. 
104, State street, Albany. 1847. 


A Treatise on the Right of Property 
in Tide Waters and the Soil and Shores 
thereof. By Joseph K. Angell. Second 
edition ; revised, corrected and much en- 
larged, Boston: Charles C. Littl & 
James Brown. 1847. 


A Treatise on the Law of Contracts 
and Rights and Liabilities ex contractu. 
By C. G. Addison, Fsq., of the Inner 
Temple, Barrister at Law. Philadel- 
phia: Lea & Blanchard. 1847. 


The Massachusetts Justice ; a Trea- 
tise upon the Powers and Duties of Jus- 
tices of the Peace. With copious Forms. 
By John C. B. Davis. Worcester : 
Warren Lazell. 1847. 











Avurrerois Acquit.—At the late 
spring term of one of the circuit courts 
in Virginia, a question arose in retation 
to the liability of a prisoner, acquitted of 
a larceny on account of the insufficiency 
of the indictment, to be indicted and 
tried a second time for the same larceny. 
The decision of the court appears to be 
so repugnant to reason and to settled 
principles, and to tend to results so de- 
structive of the ends of justice, that it 
may be worth while to notice and ex- 
pose its fallacy. 

The prisoner was indicted for steal- 
ing a filly. On the trial, it appeared 
that the animal stolen, was over three 
years of age, and, therefore, in common 
acceptation, no longer a filly, but a 
mare. And as the Virginia statute, like 
the English, specifies both ‘‘ mare ’’ and 
‘* filly,’’ the court held that the proof 
did not sustain the indictment, and the 
prisoner was accordingly acquitted. 

The attorney for the commonwealth 
thereupon moved the court to send the 
prisoner before a justice of the peace, 
to be committed for the offence of steal- 
ing amare. The prisoner’s counsel re- 
sisted the motion, on the ground that 
the prisoner, if indicted for stealing a 
mare, would be entitled to plead his ac- 
quittal in bar of the prosecution; and 
the court being of that opinion, over- 
ruled the motion of the prosecutor, and 
discharged the prisoner. The particular 
ground of the decision seems to have 
been, that there was but one larceny, 
and that the prisoner having been 
already tried for that, and acquitted, 
could not be again put in jeopardy for 
the same act; the court apparently re- 
garding the identity of the acts on which 
the two indictments are founded, as the 
basis of the plan of autrefois acquit. 

* 
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But the court strangely overlooked or 
forgot its own decision, that the charge 
of stealing a filly was not made out by 
the proof of stealing a mare; which 
could only be because the acts were not 
one and the same , and if they were not 
the same, how could the prisoner, when 
indicted for stealing a mare, make out 
that he had ever been put in jeopardy 
for that offence’ The trial which had 
just been had could not have resulted in 
conviction, any more than if the indict- 
ment had charged the prisoner with 
stealing an ox or an ass; all the evi- 
dence to which the court had listened, 
was, by its own judgment, inadmissible 
and irrelevant under the indictment ; 
and so the prisoner was never in jeo- 
pardy at all. 

The plea of autrefois acquit is ground- 
ed on the maxim, that a man shall not 
be brought into danger of his life or 
liberty for one and the same offence 
more than once, (4 Bl. Com. 335,) 
which may indeed be resolved into the 
larger maxim: ‘* Nemo delet lis verari 
pro una et eadem causa.’’ (Broom’s 
Max. 137.) And the rule of law, as 
expounded fully in Vandercomb and 
Abbott’s case, 2 East’s P. C. 519, is, 
‘*that unless the first indictment were 
such as the prisoner might have been 
convicted upon, by proof of the facts 
contained in the second indictment, an 
acquittal on the first indictment can be 
no bar to the second.’’ ‘‘ If the crimes 
are so distinct that evidence of one will 
not support the other, it is inconsistent 
with reason to say that they are so far 
the same that an acquittal of one shall 
be a bar to a prosecution for the other.”’ 

In that case, the prisoners being in- 
dicted for burglary, in burglariously 
breaking and entering the dwelling- 
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house of A. and B., with intent to steal 
their goods, pleaded a former acquittal 
upon an indictment charging the same 
facts, with this difference, that it 
charged an actual stealing of the goods. 
It was contended, on the part of the 
prisoners, that as the dwelling-house 
mentioned in the two indictments, and 
the time mentioned in each when the 
offence was committed, were the same, 
therefore the offence was the same, and 
so the acquittal was a bar. But the 
twelve judges were unanimous in hold- 
ing the plea bad, because the facts 
charged in the last indictment, would 
not have been sufficient to convict the 
prisoners upon the first. ‘* There was,”’ 
said Buller, J., ‘* only one act of break- 
ing the house, and a felony committed 
only at one time ; but that does not de- 
cide the question.’’ Turner's Case, 
(Kelynge, 30,) was relied upon for the 
prisoners. In that case the prisoner 
had committed a burglary, in breaking 
and entering the house of one Tryon, 
and stealing therein money belonging to 
Tryon, and likewise money belonging to 
one Hill, at the same time; and upon 
his trial on an indictment charging the 
breaking, &c., and stealing the money 


of Tryon, he was acquitted for want of 


evidence. It was intended to indict 
him for the breaking, &c., and stealing 
the money of Hill; but it was held that 
he could not be again indicted for the 
burglary, though he might be for the 
larceny of Hill’s money. This case was 
held not to be good Jaw, and was said 
to have proceeded upon the idea, that 
the breaking the house, and the stealing 
the goods, were distinct offences, and 
the breaking only constituted the bur- 
glary. 
In Vandercomb’s case, the second in- 
dictment described the property in the 
oods differently from the first, and 
Buller, J., said that this might form an- 
other ground of objection to the plea. 
And in larceny, if the indictment lay the 
property in the goods in the wrong per- 
son, an acquittal will be no bar to an- 
other indictment, stating the property to 
be in the real owner. (1 Leach, 464.) 
But Vandercomb’s case, while it over- 
ruled the cases cited from Kelynge, 
promulgated no new doctrine. The 
same principles are laid down and ex- 
unded by Hawkins, book 2, ch. 35, 
fs He puts the case of a party in- 
icted for murder, and pleading a former 
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acquittal upon an indictment charginz 
the same murder, but describing th> 
person killed, by a different name, and 
says the plea should aver that the per- 
son killed, was known as well by the 
name in the first, as by that in the 
second indictment ; for if he were not 
known by the name in the first indict- 
ment, the prisoner could not be found 
guilty upon it, and his life never having 
been in danger, the acquittal would be 
no bar. Hawkins, in the same place, 
refutes an opinion of Staundforde, that 
an acquittal on an indictment for mur- 
der, in one county, is a bar to a subse- 
quent indictment for the same murder, 
in another county. ‘* Because,’’ says 
he, “all indictments are local; and, 
therefore, if the first were laid in an im- 
proper county, the defendant could not 
be found guilty upon it, and consequent- 
ly was in no danger of his life, and 
therefore cannot plead an acquittal upon 
it, in bar of a subsequent indictment, in 
the proper county.” 

In Crogan’s case, (2 Leach, 503,) the 
prisoner was indicted for uttering a 
forged will, beginning with the words, 
** James Gibson do hereby,”’ &e. ; and, 
upon his plea of autrefois acquit, it ap- 
peared that he had been acquitted of ut- 
tering a forged will, beginning with the 
words, ‘“*I] James Gibson do hereby,”’ 
&c., and the acquittal was held to be no 
bar. Inthe King v. Taylor, (3 B. & 
C. 502,) the defendant was indicted for 
keeping a gaming house, in the time of 
George the 4th, and pleaded that he had 
previously, in the reign of George 4th, 
been indicted, fur that he, on the 18th 
January, (5 George 3d,) and on divers 
other days, between that day and the 
taking of that inquisition, kept a 
gaming-house, against the peace of our 
said lord the king; that he was tried and 
acquitted, and that the offence in both 
indictments was the same. The court 
of king’s bench held, upon demurrer to 
the plea, that the first indictment was 
confined to offences committed in the 
reign of George 3d, and so did not cover 
the offence with which the defendant 
then stood charged. And Abbott, C. J. 
said, ‘‘ A plea of aufrefois acquit must 
show that the defendant was /egilimo 
modo acquietatus, viz. : that he was ac- 
quitted upon an indictment sufficient to 
induce punishment if he had been con- 
victed, and charging the same offence ; 
and if it appears manifestly to the court, 











in looking at the two indictments, that 
the offence charged cannot be the same, 
it is quite clear that the defendant can- 
not, by averment, show that they are 
the same, because he would thereby 
contradict the record.”’ 

In Pennsylvania v. Hoffman, (Addi- 
son, 140,) the defendant had been in- 
dicted for forging a receipt for the use of 
Hugh Brison; and the jury having 
found him guilty of forging a receipt for 
the use of Hugh Prison, the prosecution 
was abandoned, and the defendant being 
afterwards indicted for forging a receipt 
for the use of Hugh Prison, the former 
trial was held to be no bar to the prose- 
ecution. 

The principle was the same as if the 
defendant had been acquitted on the first 
indictment ; for if the two offences were 
the same, the defendant having once 
been put in jeopardy, could not again 
be tried ; and ifthey were not the same, 
he had never been in jeopardy, and so 
neither trial or acquittal on the former 
indictment, could bar a prosecution on 
the new one 

The highest criminal court in Vir- 
ginia has sustained these | ~inciples in as 
strong a case as can be found anywhere. 
In the Commonwealth v. Mortimer, (2 
Va. Ca. 325,) the prisoner was indicted 
for burning the barn of Josiah Thomp- 
son ; and it appearing on the trial, that 
the name of Thompson was Josias, the 
jury found a verdict of ‘‘ not guilty; ”’ 
and the general court decided, upon an 
adjourned case, that the acquittal was 
no bar to a new indictment for burning 
the barn of Josias Thompson. 

If, however, notwithstanding a differ- 
ence in the language of the two indict- 
ments, the same evidence might have 
been given under the first as under the 
second, the plea of autrefois acquit will 
be sustained. As in Rex v. Emden, (9 
East, 437,) on an indictment for perjury 
in an affidavit which set out the jurat, in 
which it was stated to have been sworn 
in London, the defendant pleaded a for- 
mer acquittal upon an indictment which 
did not set forth the jurat; and the 
court of king’s bench held, that the 
jurat need not be set out in the indict- 
ment, so that the proof might have been 
received under the first indictment, as 
well as under the second; and the plea 
was sustained. 

Such also was Rez v. Sheen, (2 C. 
& P. 634,) which was cited by the 
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counsel for the prisoner in the principal 
case. The prisoner was indicted for 
the murder of a child, which was called 
by several names in different counts of 
the indictment ; and he pleaded that he 
had been already tried for the murder of 
the same child, under a different name, 
by which he was as well known by any of 
the several names in the last indictment. 
The replication denied that the child 
was as well known by the name set 
forth in the former indictment; and the 
jury finding that the child was as well 
known by the name in the first indict- 
ment as by any of the other names, the 
prisoner was acquitted. ‘The ground of 
the decision was stated by Burrough, J. 
‘*If the prisoner could have been con- 
victed on the former indictment, he must 
be acquitted now ; and whether at the 
former trial the proper evidence was ad- 
duced before the jury, or not, is imma- 
terial; for if by any possible evidence 
that could have been produced, he could 
have been convicted on that indictment, 
he is now entitled to be acquitted.’’ In 
other words, if the first indictment so 
described the offence, that the evidence 
on which the second indictment is 
founded might have been received un- 
der it, the former acquittal will be a bar, 
whether such evidence was, in fact, of- 
fered or not. 

A bead-roll of cases might be added 
from the English and American books, 
illustrating and applying the same prin- 
ciples, and uniformly concurring in the 
same result. The learned judge, who 
decided the case on which we are com- 
menting, stands probably alone, in hold- 
ing an acquittal to be a bar, where the 
facts charged in the second indictment 
would not have been admissible under 
the first ; in holding that proof of steal- 
ing a mare will not sustain a charge of 
stealing a filly, because the offences are 
different, and, at the same time, that an 
acquittal of stealing a fii/y will bar a 
prosecution for stealing a mare, because 
the offences are the same! 

But it would be unjust to the learned 
judge, to suppose him capable of pro- 
pounding so absurd a paradox ; and yet it 
is impossible to take any view of his de- 
cision that does not present contradic- 
tion and absurdity. The truth is— it 
must have been so—that, as is the 
fashion in our circuit courts, the judge 
decided the case in the confusion of his 
first impre ssions, on imperfect argument, 






























188 


and without taking the time or trouble 
to understand the principles involved. 
Such cases may be witnessed every day 
in some of the circuits. Questions the 
most difficult are submitted without ar- 
gument, or argued without reference to 
authority, or to no better authority than 
some digest or text-book ; and as soon 
as the hasty argument is over, the judge 
rushes to his decision with a prompt- 
ness that would seem intended specially 
to honor the precept, that justice shall 
not be delayed. ‘Thus, questions upon 
which grave doubts have been raised in 
the minds of other judges — which have 
been the theme of frequent discussion in 
higher courts—are decided on the cir- 
cuit as if they had never admitted of 
doubt or difficulty. One might almost 
infer, from the manner of treating such 
questions in some of these courts, that 
there was a repugnance in both bench 
and bar to any other lights on legal 
questions than those of instinct and in- 
tuition. 

It is quite impossible that decisions, 
thus hastily made, can give satisfaction 
or be entitled to confidence ; and the 
grievance is the more severely felt, in- 
asmuch as the delays in our court of ap- 
peals, owing to arrears of business, are 
80 numerous, that the circuit courts are, 
practically, courts of the last resort, in 
the great majority of cases ; most parties 
choosing rather to submit to injustice, 
than to encounter the risks and expenses 
of a ten years’ litigation in the court of 
appeals. 

In a majority of the cases which are 
taken to the court of appeals, the judg- 
ments and decrees of the circuit courts 
are reversed; the proportion of rever- 
sals being about two-thirds of the whole 
number; such a state of things can only 
result from one of two causes; either 
the circuit judges do not take the time or 
the trouble that is necessary to under- 
stand their cases, and decide them pro- 
perly, or they are utterly incompetent. 
And we have heard the opinion from one 
whose position enabled him to judge, 
that the greater number of reversals is 
for errors which could not have escaped 
detection, if the circuit judge had done 
his duty. The remark had reference 
particularly to cases in equity ; but the 
case on which we have commented, af- 
fords sufficient proof that it is not in 
equity cases only, that gross bungling 
and negligence occurs. This state of 
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things, multiplying tenfold the evils of 
delay and inefficiency in the court of 
appeals — which, by the way, are pro- 
bably without parallel in any other state 
or country — suggests many reflections ; 
but this article, intended to be brief, has 
already become too long. w. 
Virginia. 
Tue Rute or Damaces. — Our read- 
ers have doubtless been interested in 
the discussion between Mr. Sedgwick 
and Professor Greenleaf, on the rule of 
damages in actions ex delicto. In the 
late case of Tuylor v. Carpenter, of 
which a mere abstract was given in the 
Law Reporter for May last, (ante, p. 
35,) Mr. Justice Woodbury made use 
of the following language, which we 
are permitted to copy: ‘* On the ques- 
tion of damages, however, in respect to 
giving ‘exemplary’ ones there is some 
doubt, whether the charge was in the 
exact form deemed proper under modern 
analyses and decisions on this point. 
(3 Am. Jurist, 287-308, by Metcalf; 
2 Greenleaf’s Ev. 253-272; 19 Pick. 
216; 7 Law Reporter, 530.) That the 
jury should have given more than nom- 
inal damages, I have no doubt; and | 
have as little doubt that there were ma- 
terials enough in the case, from which 
to estimate actual damages. Such is 
the probable extent of sales by the de- 
fendant under these marks, and the loss 
of sales and profits thereon by the plain- 
tiff. The jury would in a case like 
this of a known and deliberate imitation, 
often renewed and very prejudicial to 
the plaintiffs, not be very nice in their 
data and inferences, but be sure to give 
enough to cover all losses and prove an 
ample indemnity. (2 Maule & Sel. 
77; 13 Verm. 320; 6 Cowen, 254; 7 
Mass. 251.) Not smart money, or vin- 
dictive damages, but full atonement for 
the wrong done. (8 Car. & Payne, 7 ; 
7M. & G. 1033; 5 Watts, 375; 5 
Taunton, 442.) In a case like this, if 
in any, po reason exists for giving 
greater damages than have actually been 
sustained, or what have been called 
compensatory. Tracy v. Swartwout, (10 
Peters. 80.) There is nothing pecu- 
liarly atrocious in the conduct of the 
defendant to be punished by damages 
and in no other way, as a public ex- 
ample, considering the blamable usages 
that exist on this subject. So in very 
corrupt or flagitious wrongs, if a crim- 
inal pros2cution lies for the public 

















offence, I do not see much justification 
for what are called vindictive damages 
there, or smart money in the civil suit, 
as the criminal one covers them. (2 
New H. R. 135.) 

** But what may be allowable in other 
cases it may not be proper to decide 
here, but leave them to be considered 
when those of a different character from 
this occur. See Sedgwick on Damages, 
39; 2 Greenleaf’s Ev. 253-256, and 
beoks before cited ; Sanborn v. Wilson, 
(4 New H.R. 50) ; Whrtpple v. Walpole, 
(10 New H. R. 130.) If here by ex- 
emplary damages the judge meant a full 
indemnity for the individual wrong, in 
every equitable view, and thus by such 
an example, operating in a preventive 
manner, the more effectually against a 
repetition of such injuries, then no error 
happened on his part. On the contrary, 
if he in the hurry of the trial used lan- 
guage which the jury were likely to 
construe as going beyond that range of 
indemnity ; yet, in point of fact, the 
jury do not appear to have given more 
than was sufficient to make the plaintiff 
whole, but rather less than that amount, 
this state of things does not seem to 
constitute a good ground for a new 
trial. It would be idle and worthless, 
even to the defendant, to have another 
trial, with no probability of lessening 
the amount of the verdict. My asso- 
ciate, who tried the cause, entertaining 
this opinion as to the verdict of $800, 
and seeing nothing myself which is ap- 
parently exorbitant in that sum, I do 
not feel justified in disturbing the ver- 
dict on that account. Wiggin v. 
Coffin, (3 Story’s R. 11.)”’ 

Sprague J. expressed his concurrence 
in this opinion. 

In the last number of the Western 
Law Magazine, there is a note of the 
decision in the New York supreme 
court, in the following terms: ‘* Myron 
Hitchcock adv. Arad Whitney. This 
case involves the important principle, 
that on a complaint for which punish- 
ment is provided in a criminal court, 
such as assault and battery, libel and 
the like, no suit can be maintained in a 
civil court for a greater amount of dam- 
ages than the pecuniary loss actually 
sustained ; that, as the law provides, in 
acriminal prosecution, for punishment 
of the public wrong, so the civil courts 
can only be put in motion to repair the 
actual pecuniary damage the party may 
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have incurred. This case came before 
the court on appeal from Franklin coun- 
ty. It was an action brought by a father 
for an assault and battery upon his little 
girl,inachurch. She was about eleven 
years of age. The defendant requested 
her to sit in a pew with him, when he 
acted improperly with the child. The 
case has been twice tried. On the first 
trial the judge charged the jury that 
they were at liberty to give damages as 
in an action for seduction, and the jury 
returned a verdict for the plaintiff of 
$150. Appeal was made to the supe- 
rior court, on the ground that the charge 
was wrong, and a new trial was or- 
dered. 

“On the second trial the judge 
charged that the jury might give exem- 
plary damages, and they found a verdict 
for plaintiff of $300. The present ap- 
= is therefore made. N. Hill, jr. 

"sq. appeared on behalf of the defend- 
ant, Hitchcock, and Governor Seward 
for Mr. Whitney, the father. Mr. Hill 
contended, that as there was a punish- 
ment provided for the offence in a crim- 
inal court, the father, in a pecuniary ac- 
tion, can only claim for the loss of ser- 
vices of his child —that he has a right 
to seek in a civil court a return for any 
pecuniary loss that he may have sustain- 
ed, but that punishment belongs to the 
criminal courts alone. Mr. Hill quoted 
3 Blackstone, 24 Wendell, 3 Ameri- 
can Jurist, 9 Law Reporter, and other 
cases, in support of this point. He was 
replied to by Governor Seward. The 
court, after advisement, held the posi- 
tion of Mr. Hill to be correct, and sent 
the case back for a new trial.”’ 





Mot ch- Pot. 

It seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 
os thing with other things put together. — Littleton, § 287, 
176 a. 


Ix the Western Law Magazine for June 
and July, there is a review of the decisions 
of the court in bank, contained in the fif- 
teenth volume of Ohio Reports, which ex- 
ceeds in severity anything we have recently 
seen. The volume is declared to be “ preg- 
nant with manifest and momentous evil, as 
well to the legal profession as to the whole 
community. It is the most effectual attempt 
of our day to reduce the science of law to 
chaos, and successfully disturb the founda- 
tions of every species of right, especially 
that right fundamental to all others—the 
sacred right to property. Of course it will 
not be in the power of any man to present 


even the prominent errors of all the cases ; 
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nor is it necessary. A few examples will 
suffice to show the indifference of our high- 
est court to law and equity, and its scorn of the 
constitution.” “ It should be mentioned,” the 
writer continues, “that nearly every one of 
the worst features of the present volume are 
the opinions of a divided court. Judge Read, 
because he is the youngest man on the bench, 
has, to his exceeding honor, refused to con- 
cur in the widest breaches made by the court, 
and has expressed his dissent from them, 
by arguments which are elaborate and unan- 
swerable. It is impossible to compare the 
opinions of the majority and of the dissen- 
tients together, without seeing the great su- 
periority of the latter.” The author of the 
article is William M. Corry. ‘The editors of 
the Magazine state that they do not concur 
with him in all his opinions, nor do they 
entirely sympathize with him in the excited 
feelings evinced by the very strong expres- 
sions occasionally used ; but “they know 
him to be a sincere and earnest man, and 
abundantly able to bear all the responsibility 
resulting trom a free expression of his opin- 
ions.”’ 


We take the following from the Western 
Law Journa). It originally appeared in the 
New Oileans Tropic. “ The majority of our 
supreme court, consisting of Chief Justice 


Eustis, and Judges Rost and King, recently 

delivered a very important decision in the case 

of The City Bank v. Huston and Others. It 

appears that the plaintiffs, holding the first 

mortgage on the real estate, known as Banks’ 

Arcade and other ey in our city, de- 
) 


clined going into the bankrupt court to en- 
force their mghts against the property, when 
the owner thereof, Thomas Banks, took the 
benefit of the bankrupt act of congress, pass- 
ed August, 1841. The assignee of Banks 
sold the property, by order of the bankrupt 
court, to the defendants, and the plaintiffs 


bring this suit to enforce their rights on the 
mortgaged premises in defendants’ posses- 
sion. The majority of the court decided in 
favor of the plaintiff, being of opinion that 
the United States district court, sitting in 
bankruptcy, had no jurisdiction to sell mort- 
aged property under such circumstances. 
Jolge Slidell read his dissenting opinion, 
urging, that on the score of expediency, and 
in accordance with many previous decisions, 
the question ought not, at this late day, to 
be unsettled. Property to the amount of 
many millions of dollars, will be affected by 
the decision of this case. An appeal will be 
immediately taken to the supreme court at 
Washington, and the judgment of that tribu- 
nal will, forever, put that matter to rest. 
This decision has caused an agreeable stir 
among the legal fraternity.” 


We published the following remark upon 
the “decorum of the judicial office,” from 
Bacon’s Essays, in the second number of the 
Law Reporter, June, 1833. It will bear repe- 
tition every ten years: “ Patience and gravity 
of hearing is an essential part of justice ; and 
an overspeaking judge is no woll- ened crn. 
bal. It is no grace to a judge, first to find 
that which he might have heard in due time 
from the bar, or to show quickness of con- 
ceit in cutting off evidence or counsel too 
short; or to prevent information by ques- 
tions, though pertinent.” 


Thurlow, on being asked how he got 
through all his business as a chancellor, 
answered, *‘ Just asa pickpocket gets through 
a horse-pond — he must getthrough.” Dun- 
ning, when a similar question was put to 
him, answered in much the same _ spirit, 
though in a more professional style: “I 
divide my business into three parts ; one part 
Ido; another does itself, and the third goes 
undone,” 
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Diep, at Stockbridge, Massachusetts, on 
the 238th of May, Cuarces Worrtnineton, 
Esq of Boston, aged 25 years. He was a 
native of Lenox, Mass., and the only son of 
highly respectable parents, hy whose side he 
was buried in that town: was graduated at 
Williams College in 1840, among the first 
scholars in his class, and came, a stranger 
from the Law School at Cambridge, to esta- 
blish himself in the practice of law in Bos- 
ton, upon which he entered after a year’s 
study in the office of Charles G. Loring, 


Esq. He had been but about two years a 
member of the bar when ill health took him 
from his business, to which he was not after- 
wards able to return. In this short time he 
had acquired the confidence and esteem of 
many valuable friends, both in and out of 
his profession. He possessed method, clear- 
ness and despatch in the transaction of busi- 
ness, an industry which loved labor; a stu- 
dious, and to a great degree discriminating 
mind, and irreproachable morals. With al- 
most no experience as a public speaker, he 
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nearer friends. 





had clearly shown to these who observed 
him in the trial of causes, all the elements of 
a fine power to present a mass of testimony 
to a jury, permitting nothing to escape him, 
in a clear and connected manner, which, with 
life and experience, would certainly have 
come to distinguish him. 
a certain attractive purity of character, a 
cheerful, life-loving and life-enjoying dispo- 
sition, gentlemanly, natural an 
manners, which together with his good mind, 
manly ambition, and other excellent quali- 
ties, make his untimely death one of peculiar 
sadness and regret to all who knew him, and 
of deep disappointment and grief to his 
His disease was consump- 
tion, which commenced with the measles 


He possessed also 


pleasing 











Name of Insolvent. 





Adams, Obadiah, 
Bancroft, Parker, 
Bang, J. N. 

Barker, Hiram P. 
Bartlett, Edmund M. 
Bartlett, F. K. 
Barton, William 8. 
Bates, Walter M. 
Beard, Martin, 
Bellows, Samuel M. 
Blake, Marshall H. 
Bond, Eli D. 


Bradbury, Nathaniel M. 
Bradford, Melvin O. etal. 


Brennan, Thomas, 
Briggs, William P. 
Brown, Charles 5. 
Brown, Jobn, 
Bullock, Luther et al 


Burnham, Horatio, N. 


Butler, Thomas, Jr. 


Caswell, Samuel et al. 
Churchill, Absalom W. 


Clark, Charles B. 
Coburn, William, 
Collins, Luke, 
Conant, James H. 
Conklin, Jesse W. 
Cook, Albert G. 
Cooper, John L. 
Cragin, Stephen D. 
Craig, Andrew D. 
Crooker, Isaac, 
Crosby, John, 


Cushman, J. W. et al. 
French, John A. et al. 


Goodrich, David W. 





Goodwin, Frederick, Jr. 





| Residence. 
Pepperell, 

| Wilmington, 

| Boston, 

| Boston, 

| Northampton, 

| Boston, 

| Millbury, 

Springfield, 

| Boston, 

| Lowell, 
Westboro’, 
‘Springfield, 
Cambridge, 
New Bedford, 
Cambridge, 

|Woburn, 

|Lowell, 

| Worcester, 

)Roxbury, 
“pringfield, 

/Roxbury, 
Boston, 

\Groton, 
Acton, 

Southbridge, 
Marlborough, 

| Methuen, 

|Fall River, 

iGranby, 
Northbridge, 
|New Bedford, 
; Acton, 
Chelmsford, 
‘Boston, 
Roxbury, 
Boston, 

| Lawrence, 

| Lawrence, 





Occupation. 


| Husbandman, 


Insolvents in Massachusetts. 


\Shoe Manufacturer, | 


|Printer, 

| Tailor, 
|Yeoman, 

| Esquire, 

| Blacksmith, 
|Juiner & Carpenter 
Trader, 
Printer, 
|Farmer, 

| Mason, 

|Shoe Dealer, 
Trader, 

| Trader, 
|Cordwainer, 
|Carpenter, 

| Painter, 
Mason, 

| Innkeeper, 

| Engineer, 

| Trader, 
'Trader, 
|Housewright, 
| Mechanic, 
Cordwainer, 
Shoemaker, 

| Trader, 
|Blacksmith, 
|Buteher, 
\Cabinet Maker, 
| Yeoman, 
\Carpenert, 
\Coach Driver, 
|Mason, 

| Printer, 
|Mason, 
Painter, 





Commencement 
lof Proceedings. 


INSOLVENTS IN MASSACHUSETTS. 
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about a year ago, and advanced without 
interruption to its fatal result. 
the south in the winter months did him no 
good, and he returned to Stockbridge early 
in April, to die among his friends. 
ticipated death with calmness and resigna- 
tion, simply trusting, as he said, in the pro- 
mises of the Saviour of men for the forgive- 
ness of sin, and the hope of a better life after 
this; a trust to which, for about two years, 
his heart had been familiar as its leading 
hope and the grateful spring of an inward 
and controlling principle of obedience to his 
Maker, and which possessed the heaven-de- 
scended grace to sustain him in that moment 
when “every man is brought to his pure 
individuality.” 


A visit to 


He an- 






Name of Master or Judge. 








June 20, 
“ee 7, 
“ 4, 
o 4, 
“« KB, 
cs 6, 
aa 7, 
% @) 
“ 1. 
“ 7 
“ 17, 
“« 614, 

May 2, 

June 12, 
66 15, 

Mar. 26, 

June 1, 
“ 10, 
“ 91, 
* 22, 
“ 18, 
* 1%, 
“ 3, 
“ 136, 
s« 623, 

April 7, 

June 24, 
ss 8624, 
“ A 
“ 10, 
“15, 
“ 9, 
May 2), 

June 12, 
“« gi, 
“ 49, 
“ 47, 
“ 15, 


Bradford Russell. 
George W. Warren. 
Bradford Sumner. 
Bradford Sumner. 
C. ?. Huntington. 
Bradford Sumner. 
BK. F. Thomas. 
Justice Willard. 
Pradford Summer. 
Josiah G. Abbott. 
isaac Davis, 
Justice Willard. 
S. P. P. Fay. 
Oliver Prescott. 
|S. P. P. Pay. 

S. P. P. Fay 
Josiah G. Abbott. 
Isaac Davis. 
Sherman Leland. 
Justice Willard. 
Bradford Sumner. 
Bradford Sumner. 
'Bradford Russell. 
8. P. P. Fay. 
Chas W. Hartshorn. 
S. P. P. Fay 
James H. Duncan. 
Horatio Pratt 
Mark Doolittle. 
Henry Chapin, 
Horatio Pratt. 
George W. Warren. 
Josiah G. Abbott, 
George 8. Hillard, 
Sherman Leland. 
Bradford Sumner. 
James H. Duncan, 
James H. Duncan. 
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INSOLVENTS 


IN MASSACHUSETTS. 




















Name of Insolvent. Residence. Occupation. Commencemen: 
of Proceedings. 
Goodwin, Wentworth, | Lawrence, Painter, June 17, 
Gould, Morris et al. Boston, |Hat & Cap Manuf’er, « @i, 
Gould, Peletiah, Jr. et al. | Boston, |Hat & Cap Manuf’er, “« 1, 
Grosvenor, Silas N. Paxton, \Carpenter, =~ 
Ham, Daniel H. et al. Boston, Trader, “ 72, 
Hamilton, John H, Fall River, Victualler, o i, 
Harris, James W. Boston, Merchant, es : i" 
Hatch, Horace, Lee, ‘Blacksmith, > © 
Hey wood, Daniel, Springfield, Merchant, oe 
Hill, Lucius J. Springfield, Laborer, May 6, 
Hood, Benjamin L. New Bedford, Trader, June 12, 
Hooper, Allen, Swansey, Yeoman, “ 2i, 
Jaquith, James, Jr. Lawrence, Gentleman, “ 615, 
Johnson, Albert T. Lowell, Dentist, “88, 
Kempton, Humphrey, Fairhaven, Laborer, e 16, 
Kidde-, Enoch, Townsend, Wheelwright, “ 623, 
Knowles, Lucius, Jr. Spencer, Manufacturer, “ 17, 
Lamson, William A. Boston, Merchant Tailor, .« ¢ 
Leach, James, Westborough, Merchant, a 
Leland, Daniel, Sherburne, Esquire & Farmer, Mar. 6, 
Lentell, James, Jr. |Framingham, Chaise Maker, “ 30, 
Lord, William Boston, Mason, June 7, 
Mann, Cyrus T. Lowell, Physician, « 61, 
Marsh, George D. Boston, Merchant, “« 10, 
Marvin, Leonard P. | Boston, Clerk, * 3, 
Matthews, Leonard B. | Lowell, Carpenter, e ¢ 
Merrill, Samuel B, Lynn, Carpenter, . 
Miller, Stephen, Cambridge, Cabinet Maker, April 22, 
Moore, Henry, Watertown, Yeoman, Mar. 30, 
Morey, Charles, Boston, Manufacturer, June 7, 
Munroe, John H. Woburn, Currier, April 19, 
Munroe, James, Boston, Trader, June 26, 
Nash, Martin, | Braintree, Boot Manufacturer, “ 624, 
Newcomb, Chas. Jr. et al.| Spencer, |Boot Manufacturer, “« 49, 
Newhall, William P. Saugus, Shoe Manufacturer, s 19, 
Newhall, George, Saugus, Trader, “« Qi, 
Newton, Isaac, Roxbury, |Provision Dealer, s 
Niles, Ebenezer, Gloucester, Gentleman, ss 8, 
Norwood, Romulus et al. Boston, Tailor, “« 30, 
Ordway, John P. |Baston, |Music Teacher, “ 44, 
Osborn, Samuel, Jr. Edgartown, |Merchant, May 27, 
Parker, Thomas A. Boston, |Trader, June 1, 
Parsons, Sarah K, Boston, | Milliner, os HK, 
Pear, Philip, Roxbury, |Brush Maker,  §629, 
Perkins, Thomas B. Salem, Clerk, « 24, 
Pillow, Charles B. | Boston, Trader, “ 96, 
Porter, Augustus K. |Harvard, Trader, « 4, 
Putnam, Jonathan F., Jr.| Millbury, Yeoman, “ 15, 
Rafter, Jobn et al. Beston, Manufacturer, June 22, 
Reed, Jonathan M. Chelmsford, Esquire, May 1), 
Richardson, Albert et al. | Boston, Tailor, June 30, 
Ripley, Henry F. Taunton, Blacksmith, « 6 
Root, James O. Stockbridge, |Tanner, “ 614, 
Scudder, Harry et al. Spencer, |Boot Manufacturer, es 6% 
Sergeant, Sewall, Stock bridge, |Gentleman, a . 
Shurburne, Robert H. Boston, |Bookseller, “« 8632 
Smith, Tra ‘Townsend, Innkeeper, eo 115, 
Smith, Francis, Roxbury, Housewright, “« 614, 
Spalding, William, Boston, Wood Dealer, « 26, 
Stowde, Frederick F. Dartmouth, \Caulker, s 692, 
Stowers, James D. et al. | Boston, Printer, « 19, 
Strong, Charles D. Boston, Bookseller, oe 
Tannatt, George F. Springfield, Jeweller, May |, 
Tariton, Nathan W. Boston, Housewright, June 28, 
Taylor, Joseph D. Lawrence, Carpenter, “« 1, 
Trafton, Israel F. Boston, Grocer, ss 96, 
Walcutt, Silas, Grafton, Laborer, “ 617, 
Wai ren, Charles W. Springfield, Music Teacher, May 13, 
Wellington, Daniel Lowell, Trader, e 
Wentworth, John W. Cambridge, Mason, April 7, 
White, William L Boston, Clerk, June 10, 
White, William H. Boston, Housewright, “ 644, 
Wiley, Willard, Lynnfield, shoemaker, << 36, 
Williams, Thomas, Boston, Trader, oe 8, 
Williams, Ziba, Cambridge. ahorer, * i, 
Wilson, James W. Charlestown, Merchant, oe 4 
Winn, Joseph, Roxbury, Rule Maker, “o 4“, 
Winship, Charles H. Lowell, Teamster, eo |i, 
Woods, Charles D. et al. |Boston, Manuf’er of Refrige- “« 92, 
Woods, George A. Boston, Merchant, ([rators,) “ 29, 














Name of Master or Judge. 


James H. Duncan. 
Bradford Sumner. 
Bradford Sumner. 
Fenj. F. Thomas, 
Bradford Sumner. 
c. J. Holmes. 
Bradford Sumner. 
Horativ Byington, 
Justice Willard. 
E. D. Beach. 
Oliver Prescott. 
Cc. J. Holmes. 
James H. Duncan. 
Bradford Russell. 
Oliver Prescott. 
Bradford Russell. 
Isaac Davis. 
George 8. Hillard. 
Bradford Sumner. 
8. P. P. Fay. 

S. P. P. Fay. 
Bradford Sumner. 
Bradford Russell. 
Bradford Sumner. 
George 8. Hillard. 
Bradtord Russell. 
James H. Duncan. 
S. P. P. Fay. 

8. P. P. Fay. 
Bradford Sumner. 
S. P. P. Fay. 

Ellis Gray Loring. 
“herman Leland. 
has. W. Hartshorn. 
David Roberts. 
John G. King. 
Sherman Leland. 
John G. King. 
Bradford Sumner. 
Bradford Sumner. 
Leavitt Thaxter, 
Pradford Sumner. 
George 8. Hillard. 
Sherman Leland. 
David Roberts. 
Ellis Gray Loring. 
Charles Mason. 
Isaac Davis. 
Bradford Sumner. 
Jusiah G. Abbott. 
Bradford Sumner. 
Horatio Pratt. 
Horatio Byington. 
(has. W. Hartshorn. 
William P. Walker. 
Ellis Gray Loring. 
Bradford Russell. 
Sherman Leland, 
Bradford Sumner. 
Oliver Prescott. 
Bradford Sumner. 
Ellis Gray Loring. 
E. D. Beach 
Bradford Sumner. 
James H. Duncan. 
Bradford Sumner. 
Isaac Davis. 

E. D. Beach. 
Josiah G Abbott. 
8. P. P. Pay. 
Bradford Sumner. 
Ellis Gray Loring. 
‘ohn G. King. 
tradford Sumner. 
3 P. P. Fay. 
tradford Sumner. 
Sherman Leland. 
loaiah G. Abbott. 
tradford Sumner. 





Bradford Sumner. 


ah oo 





